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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 630
RIN 3206-AM11

Absence and Leave; Qualifying
Exigency Leave

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing final regulations
to amend the Family and Medical Leave
Act (FMLA) regulations to provide
eligible Federal employees up to 12
administrative workweeks of unpaid
leave under the FMLA for qualifying
exigency purposes. Qualifying
exigencies arise when the spouse, son,
daughter, or parent of an employee is on
covered active duty in the Armed
Forces, or has been notified of an
impending call or order to covered
active duty status. These regulations
will help employees manage family
affairs when their family members are
on covered active duty.

DATES: This rule is effective October 31,
2011.

FOR FURTHER INFORMATION CONTACT:
Doris Rippey by telephone at (202) 606—
2858; by fax at (202) 606—0824; or by
e-mail at pay-leave-policy@opm.gov.
SUPPLEMENTARY INFORMATION: The U.S.
Office of Personnel Management (OPM)
is issuing final regulations to implement
section 565(b)(1) of the National Defense
Authorization Act (NDAA) for Fiscal
Year (FY) 2010 (Pub. L. 111-84, October
28, 2009). Section 565(b)(1) amended 5
U.S.C. 6382(a)(1) by inserting a new
subparagraph (E) that adds qualifying
exigencies to the circumstances or
events that entitle Federal employees to
up to 12 administrative workweeks of
unpaid leave under the Family and
Medical Leave Act (FMLA) during any

12-month period. The regulations
amend OPM’s current regulations at 5
CFR part 630, subpart L, to cover
qualifying exigencies that arise when
the spouse, son, daughter, or parent of
an employee is on covered active duty
in the Armed Forces or has been
notified of an impending call or order to
covered active duty. As required by 5
U.S.C. 6387, the final regulations are, to
the extent appropriate, consistent with
the regulations prescribed by the
Secretary of Labor to carry out the
family medical leave entitlement for
employers covered under title I of the
FMLA, which primarily applies to
employers in the private sector, but also
includes some Federal entities, such as
the U.S. Postal Service. Similar to the
Department of Labor (DOL) regulations,
OPM provides for eight categories of
qualifying exigencies in its regulations:
short-notice deployments, military
events and related activities, childcare
and school activities, financial and legal
arrangements, counseling, rest and
recuperation, post-deployment
activities, and additional activities not
encompassed in the other categories
when the agency and employee agree
they qualify as exigencies and agree to
the timing and duration of the leave.
OPM published proposed regulations
on the qualifying exigency leave
entitlement for Federal employees for
public comment on November 19, 2010,
at 75 FR 70845 (http://www.gpo.gov/
fdsys/pkg/FR-2010-11-19/pdf/2010-
29275.pdf). We received comments from
three Federal labor organizations and
two agencies that are addressed below.

Counseling

One agency asked for clarification of
the proposed regulations at
§630.1204(a)(5), which provide that
employees may take qualifying exigency
leave to attend counseling provided by
someone other than a healthcare
provider for the employee him or
herself, for the covered military
member, or for a child, provided that
the need for counseling arises from the
covered active duty or call to covered
active duty status of a covered military
member. The agency recommended
including examples of other types of
counseling that might be provided by
someone other than a healthcare
provider.

OPM expects that most counseling
will be provided by a healthcare

provider and fall under the existing
FMLA provisions, but recognizes that
there may be circumstances where
counseling that is non-medical in nature
will be provided by someone other than
a healthcare provider. For example, this
could include counseling provided by a
military chaplain, pastor, or minister, or
counseling offered by the military or a
military service organization. We
believe that providing these examples in
this supplementary information portion
of the regulations is sufficient and do
not believe it is necessary to add these
examples to the regulatory text.

Certification

One labor organization said it
supported the regulations, but
recommended that OPM clarify certain
provisions pertaining to the certification
requirements under the regulations. The
union referred to proposed
§630.1209(b) published November 19,
2010, at 75 FR 70850.

The commenter stated that §630.1209
requires a substantial amount of
information to certify exigencies, some
of which involve sensitive and
privileged subjects such as legal
services, counseling, child care, and
education. For example, the labor
organization stated that the regulations
“would require a Federal employee who
needs time off to attend a parent-teacher
conference to submit a signed statement
of the need for the exigency leave, along
with a signed document from the school
confirming the meeting, in addition the
name of the parties met with, their
titles, their organizations, addresses,
phone numbers, fax numbers and e-mail
addresses.” The commenter noted
obstacles to obtaining this information,
such as a school prohibition on
documenting these conferences, schools
not having appropriate letterhead, or
school staff not having time to fill out
the certification. The commenter also
expressed concern regarding an
employee’s ability to gather and, where
necessary, pay for the documentation
needed to comply with certification
requirements when the employee is
otherwise burdened as a result of the
deployment or death of a family
member. The union said employees in
these circumstances might not have
time to pursue documentation for the
number of exigencies for which they are
now solely responsible.
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To address these concerns, the
commenter recommended that OPM
permit employees to provide a
statement of facts regarding the
qualifying exigency along with either
the supporting documentation described
under § 630.1209(b)(1) or the third party
contact information described under
§630.1209(b)(5), but not require both.
The labor organization feels this will
give Federal employees some flexibility
in dealing with sensitive issues or
uncooperative service providers.

OPM modeled its regulations on
qualifying exigency leave to be
consistent, to the extent appropriate,
with DOL’s regulations. Section
630.1209 of OPM’s regulations
corresponds to 29 CFR 825.309 of DOL’s
regulations. DOL addressed this issue in
its final regulations. (See discussion at
73 FR 68023-68025.) DOL strove to
achieve an appropriate balance between
providing employers with a reasonable
amount of information to demonstrate
the validity of the qualifying exigency
and ensuring that employees are not
overburdened with unnecessary steps
that do not enhance the utility of the
certification. They also stated that for
certification purposes, “[w]here
applicable, this information should be
readily available to the employee and
should not impose a significant
obstacle.” (73 FR 68024.)

We believe that the certification
requirements for qualifying exigency
leave under the regulations do not
overly burden employees. Section
630.1209(b)(1) states only that the
certification statement include “any
available written documentation” that
supports the leave request, and provides
such examples as a meeting
announcement, an appointment
confirmation, or a copy of a bill for legal
or financial services. The regulations do
not require the employee to obtain a
letter or signature from a school,
sponsoring organization, or other party,
or provide any documentation that
would be prepared at a cost to the
employee. The employee’s statement of
facts regarding the qualifying exigency
should include, whenever possible, only
documentation that is already on hand
or is easily obtainable.

Under section 630.1209(b)(5),
agencies may require employees to
provide contact information for
individuals or entities with whom the
employee is meeting so that agencies
may verify, as necessary, the
information described under section
630.1209(c). We believe it is important
that agencies have discretion to require
that employees provide this contact
information even when the statement of
facts is complete, sufficient, and fully

documented. Agencies must have the
option to verify the information
described in paragraphs (c)(1) and (2) in
order to prevent abuse of the qualifying
exigency leave entitlement. However, in
most cases, we do not anticipate that
agencies will contact third parties to
verify the information under paragraph
(c) if the employee provides sufficient
documentation of the qualifying
exigency with his or her statement of
facts. We also note that the contact
information listed in parentheses in
paragraph (b)(5) is illustrative;
employees need provide only the
information appropriate for the contact
(e.g., in many cases, address and fax
number may not be necessary).
Therefore, OPM has not adopted this
recommendation and has made no
changes to the regulations in this
section.

Another labor organization expressed
concerns about the potential privacy
implications of the certification
requirement, citing as an example a
meeting with a bankruptcy counselor.
As noted previously, employers must be
provided a reasonable amount of
information to demonstrate the validity
of the qualifying exigency; however,
that information may be described in
general terms on the certification.

Verification

In regard to the verification provisions
in §630.1209(c), the same labor
organization recommended that
agencies not be permitted to request that
third parties describe the nature of
employee visits. The labor organization
also recommended that the verification
be conducted and kept confidential by
agency human resources staff, not by the
direct supervisor of the employee.
Another labor organization commented
on the verification provisions,
recommending that OPM address
management access to an employee’s
medical records in regard to the Privacy
Act. This labor organization also said
that agencies should inform an
employee before a verification contact
so that the employee can alert the third
party as to the importance of the contact
to the employee’s qualifying exigency
leave entitlement.

Based on the comments received by
the labor organizations, it is apparent
that the verification provisions in
§630.1209(c) of the proposed
regulations did not clearly describe the
information an agency may verify.
Specifically, where the proposed
regulations state that an agency may
verify the nature of a meeting, the intent
was not to permit an agency to ask for
detailed information about an
employee’s medical circumstances or

other personal matters, but to permit the
agency to verify the information the
employee already provided in his or her
statement under §630.1209(b)(1)
regarding the nature of the qualifying
exigency. As an example of a
verification contact (paraphrased from
DOL’s discussion in its November 17,
2008, regulations), an agency might call
a school to confirm that a meeting took
place between the employee and the
teacher of a child of a covered military
member. Therefore, we have clarified in
§630.1209(c) of the final regulations
that agencies may verify only the
information provided by the employee
in his or her statement and may not
request additional information.

In light of this clarification, we
believe the recommendation from the
labor organizations that the verification
be conducted and kept confidential by
agency human resources staff and not by
the direct supervisor of the employee
should no longer be an issue. The
employee’s direct supervisor must be
able to manage the workload for his or
her workgroup, which includes the
approval of leave requests. The
verification of information regarding the
employee’s qualifying exigency leave
entitlement is therefore pertinent to
decisions the supervisor must make in
scheduling work and approving leave
requests. Therefore, we believe it is
appropriate for the employee’s direct
supervisor to conduct the verification of
the information in the employee’s
request or at least be fully apprised of
the results of the verification.

Regarding the comment on addressing
management access to an employee’s
medical records under the Privacy Act,
the qualifying exigency leave
regulations do not require any collection
of medical records. (We note, however,
that access to medical records is subject
to the provisions of 5 CFR part 293. See
5 CFR 630.1208(k) of these final
regulations.) Regarding the comment
stating that agencies should inform an
employee before making a verification
contact, we believe that the requirement
for an employee to provide third party
contact information is sufficient notice
to the employee that the agency may
contact the third party.

One agency expressed concern with
the verification provisions in
§630.1209(c) of the proposed
regulations which provide that an
agency may contact an appropriate unit
of the Department of Defense to request
verification that a covered military
member is on covered active duty or a
call to covered active duty status. The
agency suggested that before the
regulations are implemented, it would
be helpful for OPM and DOD to agree
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on a procedure for agencies to obtain
this information and share these
procedures. The agency further stated
that its experience has been that DOD
will not provide information on an
employee’s military service without
written consent from the employee, and
under the regulations, the covered
military member is likely not an
employee of the agency.

When the Department of Labor was
developing the military portions of its
FMLA regulations (i.e, the qualifying
exigency and leave to care for a covered
servicemember entitlements) it
consulted with the Department of
Defense (DOD), the Department of
Veterans Affairs (VA), and a number of
military service organizations to provide
regulations that would both meet the
intent of Congress and not place an
undue burden on employees seeking to
use these entitlements. OPM therefore
believes that the verification process
outlined in 5 CFR 630.1209(c)(1), which
is the same procedure as in the DOL
FMLA regulations, should function
appropriately. We understand that the
covered military member may have to
provide written consent for release of
this information, but that may also be
the case when an employee seeks FMLA
leave to care for a family member who
has a serious health condition. We also
believe that in most circumstances, an
agency will find the covered
servicemember’s active duty orders
sufficient proof that a covered military
member is on covered active duty or call
to covered active duty status and will
not feel a need to verify the certification.
However, if an agency has any doubt
about the active duty orders, we believe
the verification process will provide a
useful tool for agencies to use to verify
the certification information given to
them.

Application

One labor organization asked if any
distinctions exist between District of
Columbia (DC) employees and other
employees under OPM’s qualifying
exigency leave regulations. There are no
distinctions made between Federal
employees working in DC compared to
those who work outside of the District.
OPM'’s qualifying exigency FMLA
regulations apply to any employees
covered under title II of the FMLA (5
U.S.C. 6381). Employees who work for
the District of Columbia government are
not covered by title II of FMLA.

Certification Form

For employees covered by DOL’s
FMLA regulations, DOL has developed
an optional form (Form WH-384) for
employees’ use in obtaining a

certification that meets the qualifying
exigency certification requirements.
(See http://www.dol.gov/whd/forms/
WH-384.pdf.) On March 5, 2010, OPM
issued CPM 2010-06 to Heads of
Executive Departments and Agencies
regarding ‘“‘Recent Changes to the
Family and Medical Leave Act” to
reflect the changes made by the FY 2010
NDAA. As part of this memorandum,
we provided Federal agencies the option
to choose to use this form as a guide in
administering FMLA leave for
qualifying exigencies for their
employees. This optional form reflects
certification requirements so as to
permit the employee to furnish
appropriate information to support his
or her request for leave because of a
qualifying exigency. At that time, we
stated that employing agencies could
use Form WH-384 or another document
containing the same basic information
for qualifying exigency purposes. In our
proposed regulations, we requested
comments on whether OPM should
develop a certification form similar to
DOL’s WH-384 for use by Federal
employees covered by title II of the
FMLA.

We received one comment outside of
the public comment period in support
of developing an OPM form. The
commenting agency felt that an OPM
form would provide more specific
information to Federal employees,
including applicable regulatory
citations. Currently the WH-384
references the DOL citations for title I
employees, who are primarily employed
in the private sector.

We have considered developing a
separate form for Federal agencies to use
with specific citations to OPM’s FMLA
regulations. The DOL form is optional
and reflects certification requirements
so as to permit the employee to furnish
appropriate information to support his
or her request for leave because of a
qualifying exigency. Currently, we state
that employing agencies could use Form
WH-384 or another document
containing the same basic information
for qualifying exigency purposes.
Absent any comments or concerns
raised by agencies, we have concluded
that there is little to be gained by
creating another optional form that
would mostly duplicate the DOL form.

As mentioned in our previous
guidance, it should be noted that Form
WH-384 contains citations to DOL’s
regulations, which are not the
applicable authority for Federal
employees governed by OPM’s FMLA
authorities. It should also be noted that
since WH-384 was issued, the NDAA
for FY 2010 added a definition of
“covered active duty” at 5 U.S.C.

6381(7) to mean duty of a member of a
regular component of the Armed Forces
during deployment to a foreign country,
and duty of a member of a reserve
component of the Armed Forces to a
foreign country under a call or order to
active duty under a provision of law
referred to in 10 U.S.C. 101(a)(13)(B).
Currently the WH—-384 requests
documentation to confirm that a
covered servicemember’s active duty (or
call to active duty) is in support of a
contingency operation. Federal agencies
should continue to use the WH-384 as
a tool; however, agencies do not need to
document that the covered service
member’s active duty is in support of a
contingency operation, but instead may
request information to ensure that the
active duty is to a foreign country.

Executive Order 13563 and Executive
Order 12866

The Office of Management and Budget
has reviewed this rule in accordance
with E.O. 13563 and E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 630

Government employees.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, OPM is amending 5 CFR
part 630 as follows:

PART 630—ABSENCE AND LEAVE

m 1. The authority citation for part 630
continues to read as follows:

Authority: 5 U.S.C. 6311; §630.205 also
issued under Pub. L. 108—411, 118 Stat. 2312;
§630.301 also issued under Pub. L. 103-356,
108 Stat. 3410 and Pub. L. 108—-411, 118 Stat.
2312; §630.303 also issued under 5 U.S.C.
6133(a); §§630.306 and 630.308 also issued
under 5 U.S.C. 6304(d)(3), Pub. L. 102—484,
106 Stat. 2722, and Pub. L. 103-337, 108 Stat.
2663; subpart D also issued under Pub. L.
103-329, 108 Stat. 2423; §630.501 and
subpart F also issued under E.O. 11228, 30
FR 7739, 3 CFR, 1974 Comp., p. 163; subpart
G also issued under 5 U.S.C. 6305; subpart
H also issued under 5 U.S.C. 6326; subpart
I also issued under 5 U.S.C. 6332, Pub. L.
100-566, 102 Stat. 2834, and Pub. L. 103—
103, 107 Stat. 1022; subpart J also issued
under 5 U.S.C. 6362, Pub. L. 100-566, and
Pub. L. 103-103; subpart K also issued under
Pub. L. 105-18, 111 Stat. 158; subpart L also
issued under 5 U.S.C. 6387 and Pub. L. 103—
3, 107 Stat. 23; and subpart M also issued
under 5 U.S.C. 6391 and Pub. L. 102-25, 105
Stat. 92.
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m 2.In §630.1202, add the definitions of
“Covered active duty or call to covered
active duty status,” “Covered military
member,” and “Son or daughter on
covered active duty or call to covered
active duty status” alphabetically to
read as follows:

§630.1202 Definitions.
* * * * *

Covered active duty or call to covered
active duty status means—

(1) In the case of a member of a
regular component of the Armed Forces,
duty during the deployment of the
member with the Armed Forces to a
foreign country under a call or order to
active duty (or notification of an
impending call or order to active duty);
and

(2) In the case of a member of a
reserve component of the Armed Forces,
duty during the deployment of the
member with the Armed Forces to a
foreign country under a call or order to
active duty (or notification of an
impending call or order to active duty)
in support of a contingency operation
pursuant to any of the following
sections of title 10, United States Code,
or any other provision of law during a
war or during a national emergency
declared by the President or Congress:

(i) Section 688, which authorizes
ordering to active duty retired members
of the Regular Armed Forces and
members of the Retired Reserve retired
after 20 years for length of service, and
members of the Fleet Reserve or Fleet
Marine Corps Reserve;

(ii) Section 12301(a), which
authorizes ordering all reserve
component members to active duty in
the case of war or national emergency
declared by Congress, or when
otherwise authorized by law;

(iii) Section 12302, which authorizes
ordering any unit or unassigned member
of the Ready Reserve to active duty in
time of national emergency declared by
the President after January 1, 1953, or
when otherwise authorized by law;

(iv) Section 12304, which authorizes
ordering any unit or unassigned member
of the Selected Reserve and certain
members of the Individual Ready
Reserve to active duty;

(v) Section 12305, which authorizes
the suspension of promotion,
retirement, or separation rules for
certain Reserve components;

(vi) Section 12406, which authorizes
calling the National Guard into Federal
service in certain circumstances; or

(vii) Chapter 15, which authorizes
calling the National Guard and State
militia into Federal service in the case
of insurrections and national
emergencies.

Covered military member means the
employee’s spouse, son, daughter, or
parent on covered active duty or call to

covered active duty status.
* * * * *

Son or daughter on covered active
duty or call to covered active duty status
means the employee’s biological,
adopted, or foster child, stepchild, legal
ward, or a child for whom the employee
stood in loco parentis, who is on
covered active duty or call to covered
active duty status, and who is of any
age.

* * * * *

m 3.In §630.1203, add a new paragraph
(a)(5), revise the first sentence of
paragraph (b), and revise the last
sentence of paragraph (h) to read as
follows:

§630.1203 Leave entitlement.

(a] * * %

(5) Any qualifying exigency arising
out of the fact that the employee’s
spouse, son, daughter, or parent is a
covered military member on covered
active duty (or has been notified of an
impending call or order to covered
active duty) in the Armed Forces.

(b) An employee must invoke his or
her entitlement to family and medical
leave under paragraph (a) of this
section, subject to the notification and
medical certification requirements in
§§630.1207 and 630.1208. * * *

* * * * *

(h) * * * An employee’s notice of his
or her intent to take leave under
§630.1207 may suffice as the
employee’s confirmation.

m 4. Redesignate §§ 630.1204 through
630.1211 as §§630.1205 through
630.1212, respectively, and add a new
§630.1204 to read as follows:

§630.1204 Qualifying exigency leave.

(a) An employee may take FMLA
leave while the employee’s spouse, son,
daughter, or parent (the “covered
military member”) is on covered active
duty or call to covered active duty status
for one or more of the following
qualifying exigencies:

(1) Short-notice deployment. To
address any issue that arises from the
fact that a covered military member is
notified of an impending call or order to
covered active duty 7 or fewer calendar
days prior to the date of deployment.
Leave taken for this purpose can be used
for a period of up to 7 calendar days
beginning on the date a covered military
member is notified of an impending call
or order to covered active duty.

(2) Military events and related
activities. (i) To attend any official
ceremony, program, or event sponsored

by the military that is related to the
covered active duty or call to covered
active duty status of a covered military
member; and

(ii) To attend family support or
assistance programs and informational
briefings sponsored or promoted by the
military, military service organizations,
or the American Red Cross that are
related to the covered active duty or call
to covered active duty status of a
covered military member.

(3) Childcare and school activities.

(i) To arrange for alternative childcare
when the covered active duty or call to
covered active duty status of a covered
military member necessitates a change
in the existing childcare arrangement for
a child;

(ii) To provide childcare on an urgent,
immediate need basis (but not on a
routine, regular, or everyday basis)
when the need to provide such care
arises from the covered active duty or
call to covered active duty status of a
covered military member for a child;

(iii) To enroll in or transfer to a new
school or day care facility a child, when
enrollment or transfer is necessitated by
the covered active duty or call to
covered active duty status of a covered
military member; and

(iv) To attend meetings with staff at a
school or a daycare facility, such as
meetings with school officials regarding
disciplinary measures, parent-teacher
conferences, or meetings with school
counselors, for a child when such
meetings are necessary due to
circumstances arising from the covered
active duty or call to covered active
duty status of a covered military
member.

(v) For purposes of paragraphs (a)(3)(i)
through (a)(3)(iv) of this section, “child”
means a biological, adopted, or foster
child, a stepchild, or a legal ward of a
covered military member, or a child for
whom a covered military member
stands in loco parentis, who is either
under age 18, or age 18 or older and
incapable of self-care because of a
mental or physical disability at the time
the FMLA leave is to commence.

(4) Financial and legal arrangements.
(i) To make or update financial or legal
arrangements to address the covered
military member’s absence while on
covered active duty or call to covered
active duty status, such as preparing
and executing financial and health care
powers of attorney, transferring bank
account signature authority, enrolling in
the Defense Enrollment Eligibility
Reporting System (DEERS), obtaining
military identification cards, or
preparing or updating a will or living
trust; and
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(ii) To act as the covered military
member’s representative before a
Federal, State, or local agency for
purposes of obtaining, arranging, or
appealing military service benefits
while the covered military member is on
covered active duty or call to covered
active duty status, and for a period of 90
days following the termination of the
covered military member’s covered
active duty status.

(5) Counseling. To attend counseling
provided by someone other than a
health care provider for oneself, for the
covered military member, or for a child
as defined in paragraph (a)(3)(v) of this
section, provided that the need for
counseling arises from the covered
active duty or call to covered active
duty status of a covered military
member.

(6) Rest and recuperation. To spend
time with a covered military member
who is on short-term, temporary, rest
and recuperation leave during the
period of deployment. Eligible
employees may take up to 5 days of
leave for each instance of rest and
recuperation.

(7) Post-deployment activities. (i) To
attend arrival ceremonies, reintegration
briefings and events, and any other
official ceremony or program sponsored
by the military for a period of 90 days
following the termination of the covered
military member’s covered active duty
status; and

(ii) To address issues that arise from
the death of a covered military member
while on covered active duty status,
such as meeting and recovering the
body of the covered military member
and making funeral arrangements.

(8) Additional activities. To address
other events that arise out of the covered
military member’s covered active duty
or call to covered active duty status,
provided that the agency and employee
agree that such leave qualifies as an
exigency, and that they agree to both the
timing and duration of such leave.

(b) An employee is eligible to take
FMLA leave because of a qualifying
exigency when the covered military
member is on covered active duty or call
to covered active duty status as a
member of a regular component of the
Armed Forces, or when the covered
military member is on covered active
duty or call to covered active duty status
in support of a contingency operation
pursuant to one of the provisions of law
identified in the definition of covered
active duty or call to covered active duty
status as either a member of the reserve
components (Army National Guard of
the United States, Army Reserve, Navy
Reserve, Marine Corps Reserve, Air
National Guard of the United States, Air

Force Reserve, and Coast Guard
Reserve), or a retired member of the
Regular Armed Forces or Reserve.

(c) For those called to covered active
duty status in support of a contingency
operation—

(1) A call to active duty for purposes
of leave taken because of a qualifying
exigency refers to a Federal call to active
duty. State calls to active duty are not
covered unless under order of the
President of the United States pursuant
to one of the provisions of law
identified in paragraph (b) of this
section in support of a contingency
operation.

(2) For such members, the active duty
orders of a covered military member
will generally specify whether the
servicemember is serving in support of
a contingency operation by citation to
the relevant section of title 10 of the
United States Code or by reference to
the specific name of the contingency
operation, or both. A military operation
qualifies as a contingency operation if it:

(i) Is designated by the Secretary of
Defense as an operation in which
members of the Armed Forces are or
may become involved in military
actions, operations, or hostilities against
an enemy of the United States or against
an opposing military force; or

(i1) Results in the call or order to, or
retention on, active duty of members of
the uniformed services under section
688, 12301(a), 12302, 12304, 12305, or
12406, or chapter 15 of title 10 of the
United States Code, or any other
provision of law during a war or during
a national emergency declared by the
President or Congress. (See 10 U.S.C.
101(a)(13).)

m 5. Inredesignated § 630.1205, revise
paragraph (b) and the last sentence of
paragraph (c) to read as follows:

§630.1205 Intermittent leave or reduced
leave schedule.
* * * * *

(b) Leave under §630.1203(a)(3) or (4)
may be taken intermittently or on a
reduced leave schedule when medically
necessary, subject to §§630.1207 and
630.1208 (b)(6). Leave under
§630.1203(a)(5) may be taken on an
intermittent or reduced leave schedule
basis, subject to §§630.1207 and
630.1209.

(c) * * * Upon returning from leave,
the employee is entitled to be returned
to his or her permanent position or an
equivalent position, as provided in
§630.1210(a) of this part.

* * * * *
m 6. In redesignated § 630.1207,
redesignate paragraphs (c) through (f) as

(d) through (g), respectively, and add a
new paragraph (c) to read as follows:

§630.1207 Notice of leave.

* * * * *

(c) If the need for leave taken under
§630.1203(a)(5) is foreseeable, the
employee must provide notice as soon
as practicable, regardless of how far in

advance the leave is being requested.
* * * * *

m 7. Inredesignated § 630.1208, revise
paragraph (k) to read as follows:

§630.1208 Medical certification.

* * * * *

(k) To ensure the security and
confidentiality of any written medical
certification under § 630.1208 or
630.1210(h) of this part, the medical
certification is subject to the provisions
for safeguarding information about
individuals under subpart A of part 293
of this chapter.

m 8. Further redesignate §§630.1209
through 630.1212 as §§630.1210
through 630.1213, respectively, and add
new §630.1209 to read as follows:

§630.1209 Certification for leave taken
because of a qualifying exigency.

(a) Active duty orders. The first time
an employee requests leave because of
a qualifying exigency arising out of the
covered active duty or call to covered
active duty status of a covered military
member, an agency may require the
employee to provide a copy of the
covered military member’s active duty
orders or other documentation issued by
the military that indicates the covered
military member is on covered active
duty or call to covered active duty
status, and the dates of the covered
military member’s active duty service.
This information need only be provided
to the agency once. A copy of new
active duty orders or other
documentation issued by the military
must be provided to the agency if the
need for leave because of a qualifying
exigency arises out of a different
covered active duty or call to covered
active duty status of the same or a
different covered military member.

(b) Required information. An agency
may require that leave for any qualifying
exigency specified in § 630.1204 be
supported by a certification from the
employee that sets forth the following
information:

(1) A statement or description, signed
by the employee, of appropriate facts
regarding the qualifying exigency for
which FMLA leave is requested. The
facts must be sufficient to support the
need for leave. Such facts include the
type of qualifying exigency for which
leave is requested and any available
written documentation that supports the
request for leave, such as a copy of a
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meeting announcement for
informational briefings sponsored by the
military, a document confirming an
appointment with a counselor or school
official, or a copy of a bill for services
for the handling of legal or financial
affairs;

(2) The approximate date on which
the qualifying exigency commenced or
will commence;

(3) If an employee requests leave
because of a qualifying exigency for a
single, continuous period of time, the
beginning and end dates for such
absence;

(4) If an employee requests leave
because of a qualifying exigency on an
intermittent or reduced leave schedule
basis, an estimate of the frequency and
duration of the qualifying exigency; and

(5) If the qualifying exigency involves
meeting with a third party, appropriate
contact information for the individual or
entity with whom the employee is
meeting (such as the name, title,
organization, address, telephone
number, fax number, and e-mail
address) and a brief description of the
purpose of the meeting.

(c) Verification. If an employee
submits a complete and sufficient
certification to support his or her
request for leave because of a qualifying
exigency, the agency may not request
additional information from the
employee. However, the agency may
verify the information described in
paragraphs (c)(1) and (c)(2) of this
section and does not need the
employee’s permission to do so.

(1) If the qualifying exigency involves
meeting with a third party, the agency
may contact the individual or entity
with whom the employee is meeting for
purposes of verifying a meeting or
appointment schedule and verifying the
information provided in the employee’s
statement under paragraph (b)(1) of this
section regarding the meeting between
the employee and the specified
individual or entity. No additional
information may be requested by the
agency.

(2) An agency may contact an
appropriate unit of the Department of
Defense to request verification that a
covered military member is on covered
active duty or call to covered active
duty status. No additional information
may be requested by the agency.

m 9.In §630.1210 as redesignated,
revise the last three sentences in
paragraph (h) and all of paragraph (1) to
read as follows:

§630.1210 Protection of employment and
benefits.
* * * * *

(h) * * * The same conditions for
verifying the adequacy of a medical
certification in § 630.1208(c) apply to
the medical certification to return to
work. No second or third opinion on the
medical certification to return to work
may be required. An agency may not
require a medical certification to return
to work during the period the employee
takes leave intermittently or under a
reduced leave schedule under
§630.1205.

* * * * *

(I) An employee who does not comply
with the notification requirements in
§630.1207 and does not provide
medical certification signed by the
health care provider that includes all of
the information required in
§630.1208(b) is not entitled to family
and medical leave.

m 10. In redesignated § 630.1213, revise
paragraph (b)(3) to read as follows:

§630.1213 Records and reports.
* * * * *

(b) * * *

(3) The number of hours of leave
taken under § 630.1203(a), including
any paid leave substituted for leave
without pay under § 630.1206(b); and
* * * * *

[FR Doc. 2011-25310 Filed 9-29-11; 8:45 am]
BILLING CODE 6325-39-P

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201

Practices and Procedures

AGENCY: Merit Systems Protection
Board.

ACTION: Final rule.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board) is amending
its rules of practice and procedure to
clarify procedures regarding the
issuance and citation of nonprecedential
Orders.

DATES: This Final Rule is effective
October 1, 2011.

FOR FURTHER INFORMATION CONTACT:
William D. Spencer, Clerk of the Board,
Merit Systems Protection Board,

1615 M Street, NW., Washington DC
20419; (202) 653—7200, fax: (202) 653—
7130, or e-mail: mspb@mspb.gov.
SUPPLEMENTARY INFORMATION: On
October 5, 2010, the MSPB published an
interim rule amending 5 CFR 1201.117.
(75 FR 61321) The interim rule
amended 5 CFR 1201.117(c) to make
clear that the Board may, in its
discretion, include discussion of issues

raised in an appeal in a nonprecedential
Order and amended 5 CFR 1201.117(b)
to make clear that the Board may issue
a final decision and, when appropriate,
order a date for compliance with that
decision.

The Board received comments
concerning this interim rule from two
individuals. The first commenter
expressed unease with 5 CFR
1201.117(a)(5) and feared that this
provision could be used to “scuttle”
cases and asked that this provision be
amended to state clearly that it would
not be used to the detriment of
employees and applicants for Federal
positions. The interim rule did not
amend 5 CFR 1201.117(a)(5). The Board
has considered this comment and
declines to amend this section.

A second commenter offered several
observations. First, this commenter
noted that there was no need for a
separate class of nonprecedential Orders
because the Board has in the past used
footnotes to provide additional
information in cases summarily denying
petitions for review. The Board has
considered this comment, but has
determined that the goal of giving
parties greater insight into the Board’s
reasoning in a particular case, without
requiring the Board to issue a
precedential decision, is best served by
the issuance of nonprecedential Orders.
This commenter also expressed the
concern that if the Board’s purpose was
to avoid publication of nonprecedential
Orders on the Board’s Web site or by
other reporting services, this goal would
likely be thwarted by commercial
reporting services with the result that
two classifications of Board decisions
would be published and ultimately
cited by parties. The Board’s goal was
not to avoid publication of
nonprecedential Orders. The Board will
post nonprecedential Orders on its Web
site. In addition, this final rule contains
specific guidelines for the citation of
nonprecedential Orders. Finally, this
commenter opined that issuance and
publication of nonprecedential Orders
would complicate legal research, lead to
confusion, and not serve the goal of
open government. As noted above, the
Board has included specific guidelines
for the citation of nonprecedential
Orders. Further, the Board is convinced
that the issuance and publication of
nonprecedential Orders will serve the
goal of openness in the Board’s
decision-making by giving parties
greater insight into the Board’s
reasoning.

The amendments in this final rule
affect only 5 CFR 1201.117(c) and
include updated procedures for the
issuance of Opinions and Orders and
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nonprecedential Orders, explain that
parties may cite nonprecedential
Orders, and also explain that the Board
is not bound by nonprecedential Orders
in its future decisions.

The Board believes that issuing and
publishing nonprecedential Orders that
include a substantive review of issues
presented in an appeal will serve the
useful purpose of informing parties of
the Board’s reasoning in a particular
appeal. In addition, the new regulation
should ensure the maximum degree of
transparency in the Board’s decision-
making to the greatest extent possible.

List of Subjects in 5 CFR Part 1201

Administrative practice and
procedure, Government employees.

Accordingly, the Board amends 5 CFR
part 1201 as follows:

PART 1201—[AMENDED]

m 1. The authority citation for part 1201
continues to read as follows:

Authority: 5 U.S.C. 1204, 1305, and 7701,
and 38 U.S.C. 4331, unless otherwise noted.

m 2. Revise §1201.117 to read as
follows:

§1201.117 Board decisions; procedures
for review or reopening.

(a) In any case that is reopened or
reviewed, the Board may:

(1) Issue a single decision that denies
or grants a petition for review, reopens
an appeal, and decides the case;

(2) Hear oral arguments;

(3) Require that briefs be filed;

(4) Remand the appeal so that the
judge may take further testimony or
evidence or make further findings or
conclusions; or

(5) Take any other action necessary
for final disposition of the case.

(b) The Board may affirm, reverse,
modify, or vacate the initial decision of
the judge, in whole or in part. The
Board may issue a final decision and,
when appropriate, order a date for
compliance with that decision.

(c) The Board may issue a decision in
the form of a precedential Opinion and
Order or a nonprecedential Order.

(1) Opinion and Order. An Opinion
and Order is a precedential decision of
the Board and may be appropriately
cited or referred to by any party.

(2) Nonprecedential Orders. A
nonprecedential Order is one that the
Board has determined does not add
significantly to the body of MSPB case
law. The Board may, in its discretion,
include in nonprecedential Orders a
discussion of the issue(s) to assist the
parties in understanding the reason(s)
for the Board’s disposition in a

particular appeal. Nonprecedential
Orders are not binding on the Board or
its administrative judges in any future
appeals except when it is determined
they have a preclusive effect on parties
under the doctrines of res judicata
(claim preclusion), collateral estoppel
(issue preclusion), judicial estoppel, or
law of the case. Parties may cite
nonprecedential Orders, but such orders
have no precedential value; the Board
and its administrative judges are not
required to follow or distinguish them
in any future decisions. In contrast, a
precedential decision issued as an
Opinion and Order has been identified
by the Board as significantly
contributing to the Board’s case law.

William D. Spencer,
Clerk of the Board.

[FR Doc. 2011-25174 Filed 9-29-11; 8:45 am]
BILLING CODE 7400-01-P

DEPARTMENT OF THE TREASURY

Office of Financial Research

12 CFR Chapter XVI
RIN 1505-AC38

Supplemental Standards for Ethical
Conduct for Employees of the
Department of the Treasury

AGENCY: Office of Financial Research,
Treasury.
ACTION: Interim rule.

SUMMARY: The Department of the
Treasury (Department), with the
concurrence of the Director of the Office
of Government Ethics (OGE), is
establishing a new chapter in Title 12 of
the Code of Federal Regulations to
incorporate certain post-employment
prohibitions that apply to employees of
the Office of Financial Research (OFR).
The Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank)
provides for certain post-employment
prohibitions if OFR employees have had
access to transaction or position data or
other business confidential information
about financial entities required to
report to OFR.

DATES: Effective date: September 30,
2011. Comment due date: November 29,
2011.

ADDRESSES: Interested persons are
invited to submit comments on all
aspects of the interim rule through one
of these methods:

Electronic Submission of Comments.
Interested persons may submit
comments electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov. Electronic

submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt, and enables the Department to
make them available to the public.
Comments submitted electronically
through the http://www.regulations.gov
Web site can be viewed by other
commenters and interested members of
the public.

Mail: Department of the Treasury,
Office of Financial Research, Attention:
Post-Employment Interim Rule, Room
1334, 1500 Pennsylvania Avenue, NW.,
Washington, DC 20220.

Fax and e-mail comments will not be
accepted.

Instructions: In general, the
Department will enter all comments
received into the docket and make them
available, without change, including
any business or personal information
that you provide such as name and
address information, e-mail addresses,
or phone numbers. Comments,
including attachments and other
supporting materials, received are part
of the public record and subject to
public disclosure. Do not enclose any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure. Properly submitted
comments will be available for
inspection and downloading at http://
www.regulations.gov.

You may personally inspect
comments at the Department of the
Treasury Library, Room 1428, Main
Treasury Building, 1500 Pennsylvania
Avenue, NW., Washington, DC. You can
make an appointment to inspect
comments by calling (202) 622—-0990.

FOR FURTHER INFORMATION CONTACT:
Elizabeth A. Horton, Deputy Assistant
General Counsel (Ethics) at (202) 622—
0450 or Ethics@treasury.gov.
SUPPLEMENTARY INFORMATION: Dodd-
Frank (Pub. L. 111-203), sets forth rules
that apply to employees of the OFR.
This interim rule establishes 12 CFR
chapter XVI, consisting of part 1600,
which generally prohibits the Director
of the OFR and any employee of the
OFR who has had access to the
transaction or position data maintained
by OFR’s Data Center or other business
confidential information about financial
entities required to report to the OFR
from being employed by or providing
advice or consulting services to a
financial company, for a period of one
year after last having had access in the
course of official duties to such
transaction or position data or business
confidential information, regardless of
whether that entity is required to report
to the OFR.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Ethics@treasury.gov

60708

Federal Register/Vol. 76, No. 190/Friday, September 30, 2011/Rules and Regulations

The OFR was established by section
152 of Dodd-Frank (Public Law 111—
203). Section 152(g) of Dodd-Frank
provides that:

The Secretary [of the Treasury], with the
concurrence of the Director of the Office of
Government Ethics, shall issue regulations
prohibiting the [OFR] Director and any
employee of the Office [OFR] who has had
access to the transaction or position data
maintained by the Data Center or other
business confidential information about
financial entities required to report to the
Office [OFR] from being employed by or
providing advice or consulting services to a
financial company, for a period of 1 year after
last having had access in the course of
official duties to such transaction or position
data or business confidential information,
regardless of whether that entity is required
to report to the Office [OFR]. For employees
whose access to business confidential
information was limited, the regulations may
provide, on a case-by-case basis, for a shorter
period of post-employment prohibition,
provided that the shorter period does not
compromise business confidential
information.

As authorized in section 152(g) of Dodd-
Frank, the regulations include an
exception to the general post-
employment prohibitions that apply to
employees of the OFR. Under certain
circumstances and on a case-by-case
basis, employees whose access to
business confidential information was
limited may request a waiver from the
post-employment prohibitions.

Standards of Ethical Conduct for
Employees of the Office of Financial
Research

The Department is adding this
regulation to explain the circumstances
under which an OFR employee, who
has had access to the transaction or
position data maintained by OFR’s Data
Center or other business confidential
information about financial entities
required to report to the OFR, is
prohibited from being employed by or
providing advice or consulting services
to a financial company, regardless of
whether the financial company is
required to report to the OFR, for a
period of one year after last having had
access in the course of official duties to
transaction or position data or business
confidential information maintained by
the Data Center.

The new rule permits all OFR
employees whose access to business
confidential information was limited to
seek a waiver from the Designated
Agency Ethics Official.

Administrative Procedure Act

Under 5 U.S.C. 553(a)(2), rules
relating to agency management or
personnel are exempt from the proposed

rulemaking requirements of the
Administrative Procedure Act (APA). As
set forth in the description of the
interim rule, this rule affects only the
OFR and its personnel. Nonetheless, the
Department is issuing this interim rule
for comment and welcomes comments
from the public on all aspects of the
rule. Even if this rulemaking were
subject to APA proposed rulemaking
procedures, the Department finds good
cause, pursuant to 5 U.S.C. 553(b) and
(d), to waive the requirements for notice
and comment and 30-day delayed
effective date because the rule affects
only the OFR and its employees. It is in
the public interest that this rule, which
concerns matters of agency
management, personnel, organization,
practice and procedure, and in part
relieves certain restrictions placed on
OFR employees, become effective on the
date of publication.

Regulatory Flexibility Act Analysis

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

This interim rule is not a “significant
regulatory action” for the purposes of
Executive Order 12866.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act) requires an
agency to prepare a budgetary impact
statement before promulgating a rule
that includes a Federal mandate that
may result in expenditure by State,
local, and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.

If a budgetary impact statement is
required, section 205 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. This rule addresses
restrictions on OFR employees
regarding certain post-employment
activities. The Department therefore has
determined that the rule will not result
in expenditures by State, local or Tribal
governments or by the private sector of
$100 million or more. Accordingly, the
Department has not prepared a
budgetary impact statement or
specifically addressed the regulatory
alternatives considered.

Lists of Subjects in 12 CFR Part 1600

Post employment, Ethics, employees.

For the reasons set forth in the
preamble, the Department, with the
concurrence of OGE, establishes 12 CFR

chapter XVI, consisting of part 1600, to
read as follows:

CHAPTER XVI—OFFICE OF FINANCIAL
RESEARCH

PART 1600—ORGANIZATION AND
FUNCTIONS OF THE OFFICE OF
FINANCIAL RESEARCH

Sec.

1600.1 Standards of ethical conduct.
Authority: 5 U.S.C. 301, 7301, 31 U.S.C.
321, the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank) (Pub.
L. 111-203); E.O. 12674, 3 CFR, 1989 Comp.,
p. 215, as modified by E.O. 12731, 3 CFR,

1990 Comp., p. 306.

§1600.1 Standards of ethical conduct.

This section applies to the employees
of the Office of Financial Research and
is in addition to 5 CFR 3101.101-104,
and 31 CFR part 0:

(a) Definitions—For purposes of this
subpart:

(1) “Business confidential
information” shall include trade secret
or other formula, practice, process,
design, instrument, pattern, or
compilation of information which is not
generally known or reasonably
ascertainable, by which a business can
obtain an economic advantage over
competitors or customers. This shall
include non-public position and
transaction data, as well as data
provided to supervisors or regulators
that is unpublished.

(2) “Position data” is defined as:

(i) Data on financial assets or
liabilities held on the balance sheet of
a financial company, where positions
are created or changed by the execution
of a financial transaction; and

(i) Includes information that
identifies counterparties, the valuation
by the financial company of the
position, and information that makes
possible an independent valuation of
the position.

(3) “Transaction data” is defined as
the structure and legal description of a
financial contract, with sufficient detail
to describe the rights and obligations
between counterparties and make
possible an independent valuation.

(4) “Micro-level data” is defined as
information specific to an individual
transaction or position.

(5) “Masked data” is defined as data
that has been altered to prevent
attribution to a particular financial
company.

(6) “Financial company’’ has the same
meaning given to such term in title II of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act, 12 U.S.C.
5301 et seq. (2010), and includes an
insured depository institution and an
insurance company.
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(b) One-year post-employment
restriction. (1) A current or former
employee of the Office of Financial
Research who has had access to the
transaction or position data or business
confidential information maintained by
the Data Center about financial entities
required to report to the Office may not,
within one year after last having had
access in the course of official duties to
such transaction or position data or
business confidential information, be
employed by or provide advice or
consulting services to a financial
company, regardless of whether that
financial company is required to report
to the Office.

(2) A current or former employee of
the Office of Financial Research who
has had limited access to the transaction
or position data or business confidential
information maintained by the Data
Center about financial entities required
to report to the Office may request a
written waiver pursuant to paragraph (c)
of this section from the Designated
Agency Ethics Official to be employed
by or provide advice or consulting
services to a financial company,
provided that the issuance of the waiver
would not compromise any data or
business confidential information.

(c) Waivers—The post-employment
restrictions set forth in section 152(g) of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act may be
waived in whole or in part for an
employee with limited access to the
transaction or position data or business
confidential information maintained by
the Data Center if—

(1) The Designated Agency Ethics
Official, in consultation with the
Director of the Office of Financial
Research or the Department’s General
Counsel in instances where consultation
with the Director poses a conflict or the
Director’s position is vacant, determines
in writing that such waiver is unlikely
to compromise any financial company’s
business confidential information,
unfairly advantage or disadvantage any
financial company, or affect the
integrity or effectiveness of the Office of
Financial Research.

(2) Relevant factors to be considered
by the Designated Agency Ethics
Official and the Director or General
Counsel include—

(i) The nature and importance of the
employee’s position and the degree to
which the employee had access to non-
public or business confidential data for
the purpose of analysis, standardization,
or performing applied research or
essential long-term research;

(i) Whether the information to which
the employee had access revealed

positions or transactions of an
individual financial company;

(iii) Whether the data, especially
position data, remains sensitive
considering changing circumstances or
the passage of time;

(iv) Whether the employee had access
to micro-level data, as compared to
aggregated information;

(v) If the employee had access to
micro-level data, whether it was
sufficiently masked or coded to protect
the identity of the provider or the
subject financial company;

(vi) Whether the information to which
the employee had access would provide
a financial company employer with a
competitive commercial advantage;

(vii) Whether the financial company
employer has made a satisfactory
representation that it has adopted
screening measures which will
effectively prevent a potential employee
from sharing any transaction or position
data or business confidential
information acquired at the Office of
Financial Research one year prior to
accepting employment with the
company;

(viii) Whether granting the waiver
would affect the willingness of a
financial company to continue to
provide transaction or position data or
business confidential information to the
Office; and

(ix) Whether the proposed
employment would create an
appearance of impropriety or would
otherwise adversely affect the interests
of the government or compromise the
integrity of the office.

(d) The following examples are
illustrative of how the OFR post-
employment prohibitions would apply
under certain circumstances:

(1) Example 1. (i) Fact pattern: OFR
employs a business data manager and
such employee has no access to the
transaction or position data maintained
by the Data Center or other business
confidential information about financial
entities required to report to OFR.

(ii) Designated Agency Ethics
Official’s Determination: Upon
termination of their employment by
OFR, such employee would not be
prohibited from being employed by or
providing advice or consulting services
to a financial company, regardless of
whether that financial company is
required to report to the Office.

(2) Example 2. (i) Fact pattern: OFR
employs a data analyst and such
employee has access to transaction or
position data across all sectors
maintained by the Data Center or other
business confidential information about
specific financial entities required to
report to OFR.

(ii) Designated Agency Ethics
Official’s Determination: Upon
termination of their employment by
OFR, such employee would be
prohibited, for a period of one year
immediately after leaving OFR, from
being employed by or providing advice
or consulting services to a financial
company, regardless of whether that
financial company is required to report
to the Office.

(3) Example 3. (i) Fact pattern: OFR
employs a data analyst and such
employee has access to transaction or
position data across all sectors
maintained by the Data Center or other
business confidential information about
specific financial entities required to
report to OFR. Employee last had access
to such data six months before
termination of her employment at OFR.

(ii) Designated Agency Ethics
Official’s Determination: Upon
termination of employment by OFR,
such employee would be prohibited, for
a period of six months immediately after
leaving OFR, from being employed by or
providing advice or consulting services
to a financial company, regardless of
whether that financial company is
required to report to the Office.

(4) Example 4. (i) Fact pattern: OFR
employs a researcher and such
employee has access only to
“‘aggregated” or “masked” transaction or
position data maintained by the Data
Center or other business confidential
information about financial entities
required to report to OFR.

(ii) Designated Agency Ethics
Official’s Determination: Upon
termination of their employment by
OFR, such employee would not be
prohibited from being employed by or
providing advice or consulting services
to a financial company, regardless of
whether that financial company is
required to report to the Office.

(5) Example 5. (i) Fact pattern: OFR
employs a data analyst and such
employee has access to transaction or
position data maintained by the Data
Center or other business confidential
information relating to a particular
sector (i.e. banking).

(ii) Designated Agency Ethics
Official’s Determination: Upon
termination of employment by OFR,
such employee would be prohibited, for
a period of one year immediately after
leaving OFR, from being employed by or
providing advice or consulting services
to a financial company in that particular
sector (i.e. banking) where such
employment or services involves
employment or advice or consulting
services, regardless of whether that
financial company is required to report
to the Office. Such employee would be
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granted a waiver to work in other
designated sectors immediately after
leaving OFR.

(6) Example 6. (i) Fact pattern: OFR
employs a data analyst and such
employee has access to business
confidential information in an area
where data, such as equity mutual fund
holdings, changes frequently. Employee
last had access to such data six months
before termination of her employment at
OFR and, because of portfolio turnover,
there is no risk of compromising
business confidential information.

(ii) Designated Agency Ethics
Official’s Determination: Upon
termination of their employment by
OFR, such employee would not be
prohibited from being employed by or
providing advice or consulting services
to a financial company, regardless of
whether that financial company is
required to report to the Office.

(7) Example 7. (i) Fact pattern: OFR
employs an information technology
specialist and such employee has access
only to “masked” transaction or
position data maintained by the Data
Center or other ‘““masked” business
confidential information about specific
financial entities required to report to
OFR.

(ii) Designated Agency Ethics
Official’s Determination: Upon
termination of their employment by
OFR, such employee would not be
prohibited from being employed by or
providing advice or consulting services
to a financial company, regardless of
whether that financial company is
required to report to the Office.

Dated: September 19, 2011.
George W. Madison,
General Counsel, Department of the Treasury.
[FR Doc. 2011-25105 Filed 9-29-11; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1199; Directorate
Identifier 2010-NM-225-AD; Amendment
39-16818; AD 2011-20-07]

RIN 2120-AA64
Airworthiness Directives; The Boeing

Company Model 737-600, —700, —700C,
—800, and —900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for

the products listed above. That AD
currently requires replacement of the
power control relays in the P91 and P92
power distribution panels for the fuel
boost and override pumps with new,
improved relays having a ground fault
interrupter (GFI) feature, or installation
and maintenance of universal fault
interrupters (UFIs) using a certain
supplemental type certificate. This new
AD continues to require the actions of
the existing AD and also specifies which
relays may be replaced by GFIs or UFIs.
This AD was prompted by a need to
clarify which relays may be replaced by
installation of UFIs. We are issuing this
AD to prevent pump housing burn-
through due to electrical arcing, which
could create a potential ignition source
inside a fuel tank. This condition, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD is effective November 4,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 22, 2010 (75 FR 50859,
August 18, 2010).

ADDRESSES: For Boeing service
information identified in this AD,
contact Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle,
Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—
766—-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. For
TDG Aerospace information identified
in this AD, contact TDG Aerospace, Inc.,
545 Corporate Drive, Escondido,
California 92029; telephone 760-466—
1040; fax 760—-466—1038; Internet http://
www.tdgaerospace.com; e-mail
info@tdgaerospace.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket

Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Georgios Roussos, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: 425—
917-6482; fax: 425-917—6590; e-mail:
georgios.roussos@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede airworthiness
directive (AD) 2010-17—-05, Amendment
39-16395 (75 FR 50859, August 18,
2010). That AD applies to the specified
products. The NPRM published in the
Federal Register on December 20, 2010
(75 FR 79317). That NPRM proposed to
continue to require replacement of the
power control relays in the P91 and P92
power distribution panels for the fuel
boost and override pumps with new,
improved relays having a ground fault
interrupter (GFI) feature, or installation
and maintenance of universal fault
interrupters (UFIs) using a certain
supplemental type certificate. That
NPRM also proposed to specify which
relays may be replaced by GFIs or UFIs.

Actions Since NPRM Was Issued

We have been informed that referring
to TDG Aerospace UFIs, as provided in
paragraph (g)(2)(ii) of the NPRM (75 FR
79317, December 20, 2010), violates
Office of the Federal Register (OFR)
regulations (1 CFR part 51) for approval
of optional materials “incorporated by
reference” in rules. We have revised
paragraph (g)(2)(ii) of this AD to specify
that installation of TDG Aerospace UFIs,
as provided in that paragraph, must be
done in accordance with a method
approved by the Manager, Seattle
Aircraft Certification Office (ACO),
FAA. We have also added Note 2 to this
AD to specify that additional guidance
on installing TDG Aerospace UFIs can
be found in TDG Aerospace
Supplemental Type Certificate (STC)
ST02076LA.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Allow Credit for
Accomplishment of STC

Continental Airlines (CAL) requested
that paragraph (h) of the proposed AD
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(75 FR 79317, December 20, 2010) be
revised to add credit for work done
according to STC ST02076LA prior to
the effective date of the AD. CAL
claimed that operators who
accomplished that STC before the
effective date of the AD would be
required to request an AMOC to show
compliance with the proposed AD and
get credit for those actions. CAL pointed
out that paragraph (h) of the proposed
AD provides credit for accomplishment
of Boeing Alert Service Bulletin 737-
28A1201, dated February 19, 2007.

We agree to provide clarification.
Paragraph (h) of the proposed AD (75 FR
79317, December 20, 2010) (paragraph
(j) in this final rule) provided credit for
an earlier revision of the service
information required in paragraph (g) of
this AD. There is no earlier version of
STC ST02076LA, which was issued on
October 26, 2007, that operators might
have used to accomplish actions
required by this AD. Paragraph (f) of this
AD provides relief to operators that
might have accomplished the actions
required in this AD before the effective
date of this AD (i.e., used Boeing Alert
Service Bulletin 737—28A1201, Revision
1, dated May 28, 2009, before the
effective date of the AD). However,
because STC ST02076LA is no longer
provided as a means of compliance
within the text of the AD, operators are
required to apply for an AMOC if they
want credit for work done according to
that STC. We have not changed the AD
in this regard.

Request To Revise Previous AD Instead
of Supersede

All Nippon Airways (ANA) suggested
that we revise AD 2010-17-05,
Amendment 39-16395 (75 FR 50859,
August 18, 2010), instead of issuing a
new AD. ANA believed that correcting
the STC number from STC ST02079LA
to STC ST02076LA did not require
issuing a new AD.

We agree to provide clarification. The
incorrect STC number was not the
primary reason to issue a new AD to
supersede AD 2010-17-05, Amendment
39-16395 (75 FR 50859, August 18,
2010). Paragraph (f) of AD 2010-17-05
allowed actions accomplished according
to STC ST02079LA to be acceptable for
all power control relays. However,
installation and maintenance of UFIs
using STC ST02076LA may be an
acceptable method of compliance for the
center tank override pumps only. Such
a change to paragraph (f) of AD 2010—
17-05 to restrict the use of STC
ST02076LA to installation and
maintenance of UFIs on only the center
tank override fuel pumps requires a new

AD. We have not changed this AD in
this regard.

Request To Modify Panels While the
Panels Are Off the Airplane

American Airlines (AA) requested
that the proposed AD be revised to
allow modification of the P91 and P92
panels (replacing the power control
relays for the fuel boost pumps and
override pumps) while the panels are
removed and reworked outside the
airplane. AA noted that the
Accomplishment Instructions of Boeing
Alert Service Bulletin 737-28A1201,
Revision 1, dated May 28, 2009, specify
accomplishing the modification of the
panels while the panels are still
installed on the airplane. AA explained
that allowing the panels to be modified
or reworked outside the airplane will
allow better access to the relay
installation locations.

We agree. The P91 and P92 power
distribution panels are “line replaceable
units,” and reworking those panels in a
shop environment instead of on the
airplane may provide better access to
the panels and control of the applicable
modifications. We have added
paragraph (h) to this AD to provide this
alternative.

Request To Allow Alternative Means To
Identify Modified Panels

AA requested that we allow use of a
locally manufactured label that includes
an indelible means of marking the
modified P91 and P92 panels in lieu of
the part marking process specified in
Note (a) in Figures 1 and 2 of Boeing
Alert Service Bulletin 737-28A1201,
Revision 1, dated May 28, 2009. AA
explained that the note describes a
process to use laser-etched
identification labels, which involves
submitting a digital photograph of the
existing identification label and
ordering a new label from Honeywell.

We agree. The intent of this AD is to
provide procedures to verify the
changes to the panels, not to specify the
part marking method. While part
marking of the panels is needed for
configuration control, the AD was not
intended to specify the exact method of
part marking. We have added paragraph
(i) to this AD to specify that any
industry-accepted method of marking
the part number is acceptable for
compliance.

Request To Clarify Note 1

Delta Air Lines (DAL) requested that
the Note specified in the proposed AD
(75 FR 79317, December 20, 2010) be
revised to clarify that the Honeywell
service bulletins have no bearing on the
installation of the TDG Aerospace UFI

relays. DAL noted that the note is not
applicable if an operator complies with
paragraph (g)(2)(ii) of the proposed AD.
DAL suggested that the following phrase
be added to the end of the sentence: “as
given in paragraphs (g)(1) and (g)(2)({).”

We agree that Note 1 of this AD does
not apply to the TDG Aerospace
installation of UFI relays using STC
ST02076LA referenced in paragraph
(g)(2)(ii) of the proposed AD (75 FR
79317, December 20, 2010) (referenced
in Note 2 of this AD). However, we do
not agree to revise Note 1 of this AD as
suggested. As it is written, Note 1 of this
AD already states that Boeing Alert
Service Bulletin 737—28A1201, Revision
1, dated May 28, 2009, references
Honeywell Service Bulletins 1151932—
24-61 and 1151934-24-62, both
Revision 5, both dated May 25, 2009, as
additional sources of guidance for
replacing the power control relays in the
P91 and P92 panels. There is no
mention of STC ST02076LA in that
note. Because that STC is not referenced
in that note, that STC does not provide
for Honeywell Service Bulletins
1151932—-24-61 and 1151934-24-62,
both Revision 5, both dated May 25,
2009, to be used as additional sources
of guidance, and Note 1 of this AD does
not apply to paragraph (g)(2)(ii) of this
AD. We have not revised this AD in this
regard.

Request To Provide Contact
Information for STC Holder

DAL requested that the contact
information for TDG Aerospace be
included in paragraph (k) of the
proposed AD (75 FR 79317, December
20, 2010) because STC ST02076LA is an
acceptable method of compliance for
certain requirements of this AD. DAL
noted that paragraph (k) of the proposed
AD provides contact information for
Boeing service information, but did not
provide contact information for the TDG
Aerospace STC ST02076LA.

We agree partially. We do not agree to
revise paragraph (k) of the proposed AD
(75 FR 79317, December 20, 2010),
because that paragraph is not restated in
this final rule. However, we do agree to
provide contact information for TDG
Aerospace. We have revised the
ADDRESSES section of this AD to include
this contact information.

Request To Revise a Word

Boeing requested a change to a word
in paragraph (h) of the proposed AD (75
FR 79317, December 20, 2010)
(paragraph (j) in this final rule) from
“is” to ““‘were”” in the phrase “ is used
as an additional * * *.”

We agree. We revised paragraph (j) of
this AD as requested.
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Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM (75 FR
79317, December 20, 2010) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic

ESTIMATED COSTS

burden on any operator or increase the
scope of the AD.

Costs of Compliance
We estimate that this AD affects 754
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Installation of GFI relays (retained actions | 8 work-hours x $85 per hour = $680 ............. $11,010 $11,690 $8,814,260
from existing AD).

The new requirements of this AD add
no additional economic burden.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-17-05, Amendment 39-16395 (75
FR 50859, August 18, 2010), and adding
the following new AD:

2011-20-07 The Boeing Company:
Amendment 39-16818; Docket No.
FAA-2010-1199; Directorate Identifier
2010-NM-225—-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective November 4, 2011.

Affected ADs

(b) This AD supersedes AD 2010-17-05,
Amendment 39-16395 (75 FR 50859, August
18, 2010).

Applicability

(c) This AD applies to The Boeing
Company Model 737-600, —700, —700C,
—800, and —900 series airplanes, certificated
in any category; as identified in Boeing Alert
Service Bulletin 737-28A1201, Revision 1,
dated May 28, 2009.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD was prompted by fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent pump housing
burn-through due to electrical arcing, which
could create a potential ignition source
inside a fuel tank. This condition, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Replacement or Installation

(g) Within 60 months after the effective
date of this AD, do the actions required in
paragraphs (g)(1) and (g)(2) of this AD.

(1) Replace the power control relays that
are located in the R18, R19, R20, and R21
positions in the P91 and P92 power
distribution panels for the fuel boost pumps
with new, improved relays, part number
KDAG-X4F-001, having a ground fault
interrupter (GFI) feature, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-28A1201,
Revision 1, dated May 28, 2009, except as
provided in paragraphs (h) and (i) of this AD.

(2) Replace the power control relays that
are located in the R54 and R55 positions in
the P91 and P92 power distribution panels
for the fuel override pumps, in accordance
with the actions required in paragraph
(g)(2)(1) or (g)(2)(ii) of this AD.

(i) Replace with new, improved relays, part
number KDAG-X4F-001, having a GFI
feature, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737—28A1201, Revision 1,
dated May 28, 2009, except as provided in
paragraphs (h) and (i) of this AD.

(ii) Install and maintain TDG Aerospace
universal fault interrupters (UFIs) in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office,
FAA.

Note 1: Boeing Alert Service Bulletin 737—
28A1201, Revision 1, dated May 28, 2009,
refers to Honeywell Service Bulletin
1151932—24-61 and Honeywell Service
Bulletin 1151934—24—62, both Revision 5,
both dated May 25, 2009, as additional
sources of guidance for replacement of the
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power control relays in the P91 and P92
power distribution panels.

Note 2: Guidance on installing TDG
Aerospace universal fault interrupters (UFIs)
can be found in Supplemental Type
Certificate ST02076LA.

(h) Where Boeing Alert Service Bulletin
737-28A1201, Revision 1, dated May 28,
2009, specifies accomplishing actions in the
P91 and P92 power distribution panels while
those panels are installed on the airplane,
this AD does not require that the panels are
on the airplane while the actions are
accomplished. This AD allows the actions on
the P91 and P92 panels to be accomplished
while those panels are removed from the
airplane.

Note 3: Section 24-21-21, “Power
Distribution Panel,” of the Practices and
Procedures section of the Boeing 737-600—
700—-800-900 Aircraft Maintenance Manual
may be used as an additional source of
guidance on removing and reinstalling the
P91 and P92 power distribution panels.

(i) Where Note (a) in Figures 1 and 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-28A1201, Revision 1,
dated May 28, 2009, specifies procedures for
marking the part numbers of the panels, this
AD does not require a specific method for
marking. Operators are allowed to use any
industry-accepted method.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(j) Actions done before the effective date of
this AD in accordance with Boeing Alert
Service Bulletin 737-28A1201, dated
February 19, 2007, are acceptable for
compliance with the requirements of
paragraphs (g)(1) and (g)(2)(i) of this AD,
provided that Revision 5 of Honeywell
Service Bulletins 1151932—-24—61 and
1151934-24-62, both dated May 25, 2009,
were used as an additional source of
guidance.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

Related Information

(1) For more information about this AD,
contact Georgios Roussos, Aerospace
Engineer, Systems and Equipment Branch,
ANM-130S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,

Renton, Washington 98057-3356; phone:
425-917-6482; fax: 425—-917—-6590; e-mail:
georgios.roussos@faa.gov.

Material Incorporated by Reference

(m) You must use Boeing Alert Service
Bulletin 737-28A1201, Revision 1, dated
May 28, 2009, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of this service information on
September 22, 2010 (75 FR 50859, August 18,
2010).

(2) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, Washington 98124-2207;
telephone 206-544—-5000, extension 1, fax
206—-766-5680; e-mail
me.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington on
September 20, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-24746 Filed 9-29-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0377; Airspace
Docket No. 11-AEA-10]

Establishment of Class E Airspace;
Bumpass, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E Airspace at Bumpass, VA, to
accommodate the new Standard
Instrument Approach Procedures
serving Lake Anna Airport. This action
enhances the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Effective 0901 UTC, December
15, 2011. The Director of the Federal

Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

On July 29,2011, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish Class
E airspace at Bumpass, VA (76 FR
45479) Docket No. FAA-2011-0377.
Interested parties were invited to 2
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9V dated
August 9, 2011, and effective September
15, 2011, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace extending
upward from 700 feet above the surface
at Bumpass, VA, to provide the
controlled airspace required to support
the new RNA V GPS standard
instrument approach procedures
developed for Lake Anna Airport. This
action is necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
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number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, Section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
establishes controlled airspace at Lake
Anna Airport, Bumpass, VA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, effective
September 15, 2011, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA VA E5 Bumpass, VA [New]
Lake Anna Airport, VA
(Lat. 37°57’57” N., long. 77°44’45” W.)

That airspace extending upward from 700
feet above the surface within a 6.7mile radius
of Lake Anna Airport.

Issued in College Park, Georgia, on
September 19, 2011.

Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-25249 Filed 9-29-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0758; Airspace
Docket No. 11-AAL-11]

Revision of Class E Airspace;
Northway, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Northway, AK, to
accommodate the amendment of one
Standard Instrument Approach
Procedure at the Northway Airport. The
FAA is taking this action to enhance
safety and management of Instrument
Flight Rules (IFR) operations at the
Northway Airport. This action adjusts
the geographic coordinates for the
Northway Airport.

DATES: Effective 0901 UTC, December
15, 2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Martha Dunn, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Martha.ctr.Dunn@faa.gov. Internet
address: http://www.faa.gov/about/
office_org/headquarters_offices/ato/
service_units/systemops/fs/alaskan/
rulemaking/.

SUPPLEMENTARY INFORMATION:

History

On Friday, July 29, 2011, the FAA
published a notice of proposed
rulemaking (NPRM) in the Federal
Register to revise Class E airspace at
Northway, AK (76 FR 45475).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
One comment was received that the
Northway VORTAC and coordinates
should not be referred to in the E5
airspace designation. The FAA found
merit in that and removes reference to
the Northway VORTAC and its
coordinates from the E5 airspace
description in this rule. Subesequent to
publication, the FAA found that the
geographic coordinates of the airports
needed to be adjusted. This action
makes the adjustment.

The Class E airspace areas are
published in paragraphs 6002 and 6005,
respectively, of FAA Order 7400.9V,
Airspace Designations and Reporting
Points, signed September 9, 2011, and
effective September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.
With the exception of editorial changes,
and the changes described above, this
rule is the same as that proposed in the
NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
revising Class E airspace at the
Northway Airport, Northway, AK, to
accommodate the amendment of a
standard instrument approach
procedure. This Class E surface airspace
and Class E airspace extending upward
from 700 and 1,200 feet above the
surface is necessary for the safety and
management of IFR operations at the
airport. The rule also adjusts the
coordinates for the Northway Airport to
bring them in concert with those on
record in the FAA’s aeronautical
database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Because this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
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within the scope of that authority
because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
Northway Airport and represents the
FAA’s continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V,
Airspace Designations and Reporting
Points, signed September 9, 2011, and
effective September 15, 2011, is
amended as follows:

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

AAL AK E2 Northway, AK [Revised]

Northway Airport, AK

(Lat. 62°57°40” N., long. 141°55'41” W.)
Northway VORTAC

(Lat. 62°56'50”N., long. 141°54’46”W.)

Within a 4-mile radius of the Northway
Airport, AK and within 2 miles each side of
the 077° radial from the Northway Airport,
AK extending from the 4-mile radius to 12.7
miles east of the Northway Airport, AK and
within 3.1 miles each side of the 312° radial
from the Northway VORTAC extending from
the 4-mile radius to 11.4 miles northwest of
the Northway Airport AK.

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Northway, AK [Revised]

Northway Airport, AK
(Lat. 62°57°40” N., long. 141°55'41” W.)

That airspace extending upward from 700
feet above the surface within an 8-mile radius
of Northway Airport, AK and within 2 miles
each side of the 077° radial from Northway
Airport, AK extending from the 8-mile radius
to 13.7 miles east of Northway Airport, AK
and that airspace extending upward from
1,200 feet above the surface within a 66-mile

radius of Northway Airport, AK excluding
the airspace east of 141°00°00” West
longitude.

Issued in Anchorage, AK on September 23,
2011.
Michael A. Tarr,
Manager, Alaska Flight Services.
[FR Doc. 2011-25150 Filed 9—29-11; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 435

Mail or Telephone Order Merchandise
Rule

AGENCY: Federal Trade Commission
(“Commission” or “FTC”).
ACTION: Final rule amendments.

SUMMARY: The FTC announces it is
retaining the Mail or Telephone Order
Merchandise Rule (“MTOR” or “Rule”).
Based on previous Rule proceedings and
after reviewing public comments
received regarding the Rule’s overall
costs, benefits, and regulatory and
economic impact, the Commission
concludes that the Rule continues to
benefit consumers and the Rule’s
benefits outweigh its costs. For clarity,
the Commission is reorganizing the Rule
by alphabetizing the definitions at the
beginning of the Rule.

DATES: Effective Date: September 30,
2011.

ADDRESSES: Requests for copies of the
Final MTOR should be sent to: Public
Reference Branch, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Room 130, Washington, DC 20580.
The complete record of this proceeding
is also available at that address.
Relevant portions of this proceeding,
including the public comments received
in response to the Advance Notice of
Proposed Rulemaking are available at:
http://www.ftc.gov/os/comments/
mailortelephoneorder/index.shtm and
the related News Release is available at:
http://www.ftc.gov/opa/2007/09/
fyi07262.shtm.

FOR FURTHER INFORMATION CONTACT: ]OCk
Chung, (202) 326—2984, or Gregory
Madden, (202) 326—2426, Attorneys,
Division of Enforcement, Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., M-8102B,Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

I. Background

The MTOR prohibits sellers from
soliciting mail or telephone order sales
unless the sellers have a reasonable
basis to expect that they will be able to

ship the ordered merchandise within
the time stated on the solicitation, or, if
no time is stated, within 30 days of
receipt of an order. The MTOR further
requires a seller to seek the buyer’s
consent to the delayed shipment when
the seller learns that it cannot ship
within the time stated or, if no time is
stated, within 30 days. If the buyer does
not consent, the seller must promptly
refund all money paid for the
unshipped merchandise.

The Commission originally
promulgated the Mail Order Rule (as the
Rule was originally known) in 1975 in
response to complaints that many mail
order sellers failed to ship ordered
merchandise, failed to ship merchandise
on time, or failed to provide prompt
refunds for unshipped merchandise.
The Commission issued the Rule
pursuant to its authority under sections
5 and 18 of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C.
45 and 57a, to proscribe these deceptive
and unfair acts or practices.?

A second proceeding, ending in 1993,
demonstrated that consumers who
ordered merchandise by telephone
experienced the same shipment and
refund problems. Accordingly, the
Commission amended the Rule to cover
merchandise ordered by telephone and
renamed the Rule the “Mail or
Telephone Order Merchandise Rule.” 2

The Commission reviews all its rules
and guides periodically to obtain
information about their costs and
benefits and their economic and
regulatory impact. As part of this review
process, the Commission published a
request seeking public comments on the
costs and benefits of the Rule and the
continuing need for the Rule.? In

1 Federal Trade Commission: Part 435—Mail
Order Merchandise: Promulgation of Trade
Regulation Rule, 40 FR 49492-94 (Oct. 22, 1975);
Federal Trade Commission: Part 435—Mail Order
Merchandise: Promulgation of Trade Regulation
Rule: Correction, 40 FR 51582-597 (Nov. 5, 1975)
(“Promulgation of Rule: Correction”), The
Commission initiated the rulemaking in 1971 under
section 6(g) of the FTC Act, 15 U.S.C. 46(g), and had
substantially completed the rulemaking when
Congress amended the FTC Act by adopting section
18, 15 U.S.C. 57a. By operation of law, the Mail
Order Rule was then treated as having been
promulgated under authority of section 18. See
United States v. ]S&A Group, Inc., 547 F. Supp. 20,
23 (N.D. Ill. 1982); United States v. Braswell, Inc.,
1981 U.S. Dist. LEXIS 15444 at *8 (N.D. Ga. 1981).
The Mail Order Rule took effect February 2, 1976.

2 Federal Trade Commission: Trade Regulation
Rule; Mail or Telephone Order Merchandise: Final
Trade Regulation Rule, 58 FR 49096, 49097 (Sept.
21, 1993).

3 Federal Trade Commission: Mail or Telephone
Order Merchandise: Request For Public Comment,
72 FR 51728 (Sept. 11, 2007). The Commission also
sought public comments, assuming the Commission
retained the Rule, on how it might change the Rule
to reflect changes in technology and commercial

Continued
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addition, the Commission suggested
technical revisions reversing the order
of MTOR sections 435.1 and 435.2 and
organizing the Rule’s definitions
alphabetically. Id.

II. Retention of the MTOR

The Commission received four
comments, all identifying a continuing
need for the Rule.# Two major trade
associations representing direct
marketers affected by the Rule, the
National Retail Federation (“NRF”’)5
and the Direct Marketing Association
(“DMA”),5 supported retaining the
MTOR. According to NRF, the MTOR
“creates explicit competition among
retailers to minimize and validate
shipping times for consumers’ benefit.”
NRF at 2. NRF further stated that “[i]n
short, the Rule is a well designed
balance of competitive incentives that
benefits retailers and their customers
alike.” Id. DMA strongly supported “‘the
continued uniform FTC regulation of
merchandise orders by mail, telephone,
fax, computer, and the Internet.” DMA
at 2. DMA commented that the Rule has
“been effective in enhancing consumer
confidence in the growth of distance
selling, which is critical to the
development of electronic commerce,”
and that the Rule’s requirements “make
good business sense and are well-
integrated into the business practices of
our members.” Id.

The Commission also received
comments supporting the Rule from two
individuals, Paul T. Dearing (‘“‘Dearing”’)
and Oriyomi Nwokeji (‘“Nwokeji”).
Dearing commented that the Rule
provides buyers with “basic rights and
expectations regarding the receipt of
their merchandise” ordered by mail,

practices. Id. In a separate Notice of Proposed
Rulemaking (“NPRM”), the Commission proposes
amending the MTOR by: (1) Expressly covering all
Internet merchandise orders; (2) allowing sellers to
provide refunds and refund notices by any means
at least as fast and reliable as first class mail; (3)
clarifying sellers’ obligations under the Rule for
sales made using payment methods not specifically
enumerated in the Rule, such as debit cards; and
(4) requiring sellers to provide refunds within seven
working days where the buyer uses a third party
credit card, such as Visa or MasterCard.

4 All comments are available at: http://
www.ftc.gov/os/comments/mailortelephoneorder/
index.shtm. This document cites to these comments
by indicating the short form for the commenter, e.g.,
“DMA” for the Direct Marketing Association, and
the page of the comment.

5NRF identifies itself as the world’s largest retail
trade association with membership from all
retailing formats and distribution channels (e.g.,
catalog, Internet). NRF at 1. NRF’s membership
comprises more than 1.6 million U.S. retail
establishments with 2006 sales of $4.7 trillion. Id.

6DMA is a global trade association representing
business and nonprofit organizations engaged in
direct marketing. DMA at 1. DMA represents more
than 3,600 companies in the U.S. and abroad, along
with more than 200 nonprofit organizations. Id.

telephone, or the Internet. Dearing at 1.
Similarly, Nwokeji commented that the
Rule ““safeguards the rights of * * *
customers” and is a “cautionary
restraint against * * * overzealous
merchants.” Nwokeji at 1. He also
commented that “[c]onsumers need
[the] MTOR” because it provides for
prompt refunds and ascertainable
shipment dates, thereby enhancing easy,
fast, affordable, varied, and convenient
shopping by mail or telephone. Id.

The Commission requested comments
on the costs associated with the Rule,
but none of the commenters identified
any specific costs or burdens associated
with complying with the Rule’s
requirements. This absence of
comments identifying specific costs or
burdens, coupled with the support for
the Rule voiced by two major trade
associations representing industry
members, suggests that the Rule’s
benefits to industry members
significantly outweigh its costs.” The
Commission thus concludes there is a
continuing need for the Rule.

III. Reorganizing the MTOR

The Commission also invited
comments regarding reorganizing the
Rule by: (1) Alphabetizing the
definitions, and (2) placing the
definitions before the Rule’s substantive
provisions. DMA stated that such a
change would make the Rule easier to
navigate, DMA at 4, and no commenters
opposed the proposed reorganization.
The Commission therefore amends the
Rule as proposed.8

7 Similarly, in 2009 and 2010, the Commission
published its most recent estimates of the
information collection burdens the Rule imposes on
industry under the Paperwork Reduction Act, 44
U.S.C. secs. 3501-3521. See Federal Trade
Commission: Agency Information Collection
Activities; Proposed Collection; Comment Request,
74 FR 53500 (Oct. 19, 2009) and Federal Trade
Commission: Agency Information Collection
Activities; Proposed Collection; Comment Request,
75 FR 2142 (Jan. 14, 2010). The Commission did not
receive any public comments on its MTOR cost
estimates of annual labor costs of $47,108,000 and
annual non-labor costs of $0 during 2010-2012. On
February 16, 2010, OMB approved the
Commission’s estimates without change and
authorized extension of the Rule’s information
collection requirements to February 28, 2013.

8 The Commission is also correcting internal
inconsistencies in the Rule language and
punctuation at renumbered 435.1(c), (c)(1)-(2),
(d)(2), (d)(2)(iii), (g)(1)—(2); 435.2(a)(1)(ii), (a)(3),
(@)(3)(1), (b)(1)(iv), (b)(2), (b)(2)(ii), (c)(2); and
435.3(a)(1)—(3) (e.g., numbering the subordinate
paragraphs for the definition of “Receipt of a
properly completed order” as ““(1),” “(2),” and
“(3)”) to conform the numbering with the other
subordinate Rule paragraphs. These are technical
corrections and do not change the Rule’s
substantive requirements. Although neither
previously proposed by the Commission nor
suggested by commenters, the Commission has also
determined to delete 435.4, reciting the prior
effective dates of the rule and its 1994 amendment,

Pursuant to the Administrative
Procedure Act (“APA”), the
Commission finds “‘good cause” for
foregoing public comment because the
rule amendments are technical and
public comment is ‘“‘unnecessary.” 5
U.S.C. 553(b)(3)(B). In addition, because
the rule revisions do not change the
obligations of entities subject to the
Rule, there is “good cause” for the
revisions to take effect immediately. See
5 U.S.C. 553(d)(3).

IV. The Commission Declines To
Propose Changes Suggested by NRF

In its request for public comments,
the Commission invited the public to
suggest Rule changes. In response, NRF
proposed amending the Rule to: (1)
Allow sellers to substitute materially
different merchandise from what the
buyer ordered in certain circumstances,
and (2) exempt sellers of custom-made
or occasionally produced merchandise
from the Rule’s requirements. In the
absence of any evidence supporting the
need for NRF’s suggested changes, and
because the Commission has previously
determined that these practices cause
buyer injury, the Commission is not
proposing the changes advocated by
NREF.

A. Unilateral Substitution of Materially
Different Merchandise

NRF suggested that the Commission
amend the Rule to permit sellers to
substitute, without buyers’ consent,
merchandise that materially differs from
what buyers ordered for: (1) “seasonal
substitutions,” and (2) “gifts with
purchase” (“GWPs”).

1. Seasonal Substitutions

NRF suggested that the Commission
amend the Rule to allow sellers to ship
substitute merchandise without the
buyer’s prior express agreement to the
substitution when there is: (1)
Unanticipated demand during “a
particular season for certain goods,” and
(2) “it may be too late for a customer
who receives a delay notice to select
another item.” NRF at 6.

Substitution of materially different
merchandise is a unilateral alteration of
a material term of the sale.® In fact, the

as unnecessary. Likewise, the Commission is
deleting the Freedom of Information Act, 5 U.S.C.
552, from the authority citation for the rules, as that
statute does not authorize the rules, but merely
requires generally that agencies publish their
binding substantive regulations in the Federal
Register.

9 See A Business Guide to the Federal Trade
Commission’s Mail or Telephone Order
Merchandise Rule, http://business.ftc.gov/
documents/bus02-business-guide-mail-and-
telephone-order-merchandise-rule.pdf, and DMA,
January 2002.
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Commission previously brought an
action identifying substitution as
violating the Rule. See United States v.
Smith d/b/a Salesco, No. 01-10962
(C.D. Cal. 2001). Nothing in the record
supports changing the Commission’s
approach. Thus, the Commission does
not propose amending the Rule as NRF
suggests.

2. Substitute Gifts With Purchase

NRF also suggested that the Rule
permit unilateral substitutions when a
seller: (1) Offers a specific GWP, (2)
clearly discloses that the GWP supply is
“limited,” (3) has exhausted its GWP
supply, and (4) wants to provide buyers
with a GWP of equal or greater value
than what it initially offered. NRF at 6.

Where buyers order merchandise with
a GWP, the GWP is a material part of the
merchandise order. Indeed, in 1975 the
Commission identified many
complaints about unsent GWPs worth
less than $10 and rejected a suggestion
that the Rule exempt such GWPs.
Promulgation of Rule: Correction, 40 FR
at 51594. Since then, the Commission
has enforced the Rule against sellers for
violations related to GWPs. United
States v. Iomega Corp., No. 98—00141C
(D. Utah 1998); United States v. Ralston
Purina Co., No. 92—-01088 (E.D. Mo.
1992); and United States v. Del Monte
Corp., No. 85-5213 (N.D. Calif. 1985).

The unilateral substitution of GWP
merchandise violates the Rule. Nothing
in the record indicates that prohibiting
unilateral substitutions creates burdens
on sellers that are not outweighed by the
benefits to buyers. Thus, the
Commission does not propose amending
the Rule to permit sellers to substitute
GWPs without buyers’ prior express
consent.

B. Custom-Made Merchandise

NRF also suggested that the
Commission amend the Rule to permit
indefinite shipment representations for:
(1) Custom-made or handcrafted
merchandise; or (2) merchandise
produced by the supplier occasionally
within a given year. NRF at 7. NRF said
that marketers of these items find it
difficult to determine accurate shipment
times and risk either overstating
shipment time and unnecessarily
discouraging sales, or understating
shipment time and running afoul of the
Rule. Id. NRF suggested distinguishing

The Business Guide also says:

For backorders, the Rule provides only two
[alternatives]: obtain the customer’s agreement to
delayed shipment or provide a full and prompt
refund. Unless the customer expressly agrees to the
substitution beforehand, you do not have the option
of substituting merchandise that is materially
different from your advertised merchandise. Id.

these products from other merchandise
by identifying them as “‘artisanal,
custom, or infrequently produced.” Id.

Manufacturers of made-to-order and
customized merchandise made similar
arguments while seeking exemption
from the Rule during the original 1975
rulemaking proceeding. Promulgation of
Rule: Correction, 40 FR at 51595. The
Commission rejected their request,
finding that “no industry spokesman
explained persuasively why such
merchandisers cannot affirmatively
disclose the estimated shipping time in
their solicitations.” Id. NRF has not
presented evidence of changed
circumstances, and the Commission
therefore does not propose such an
exemption now.10

V. Preliminary Regulatory Analysis and
Regulatory Flexibility Act
Requirements

As explained above, these final
amendments are purely technical and
non-substantive in nature. They do not
expand or otherwise substantively alter
the Rule’s requirements, and thus do not
require notice and comment under
section 18 of the FTC Act or the APA.
See section 18(d)(2)(B) of the FTC Act,
15 U.S.C. 57a(d)(2)(B) (prescribing
procedures for “substantive”
amendments); APA, 5 U.S.C. 553(b)(B)
(notice and comment not required
where impracticable, unnecessary, or
contrary to the public interest). Further,
the Commission believes the
amendments will have no economic or
other impact on the economy, prices, or
regulated entities or consumers. For
these reasons, no regulatory analysis is
required by section 22 of the FTC Act.
See 15 U.S.C. 57b-3. For the same
reasons, no regulatory flexibility
analysis is required by the Regulatory
Flexibility Act (“RFA”). See 5 U.S.C.
601(2), 604(a).

Under section 22 of the FTC Act, 15
U.S.C. 57b, the Commission must issue
a regulatory analysis for a proceeding to
amend a rule only when it: (1) Estimates
that the amendment will have an annual
effect on the national economy of
$100,000,000 or more, (2) estimates that
the amendment will cause a substantial
change in the cost or price of certain
categories of goods or services, or (3)
otherwise determines that the
amendment will have a significant effect
upon covered entities or upon
consumers. Because the Commission
retains the MTOR as previously
promulgated without making any

10 Moreover, creating an exemption based on the
seller’s designation of the product as “artisanal,
custom, or infrequently produced” would invite
evasion of the Rule.

substantive change, it has determined
that the amendments to the Rule will
not have such effects on the national
economy, on the cost of ordering
merchandise by mail or telephone, or on
covered parties or consumers.

The RFA, 5 U.S.C. 601-612, also does
not require that the Commission
conduct an analysis of the anticipated
economic impact of the amendments on
small entities. Section 605 of the RFA,

5 U.S.C. 605, provides that the agency
need not perform the analysis normally
required under the Act if the agency
head certifies that the regulatory action
will not have a significant economic
impact on a substantial number of small
entities, or where public notice and
comment on the amendments is not
required under the APA, see 5 U.S.C.
601(2), 604(a). The Commission certifies
that amending the MTOR will not have
a significant economic impact on a
substantial number of small businesses,
because the technical reorganization of
the rules’ provisions, as explained
earlier, imposes no significant economic
impact, if any, on small entities. As
noted earlier, public notice is not
required under the APA because the
Commission has found “good cause” to
forego that requirement. Accordingly,
for these reasons, no regulatory analysis
under the RFA is required.

VI. Paperwork Reduction Act

The MTOR contains various
information collection requirements for
which the Commission has obtained
clearance under the Paperwork
Reduction Act (“PRA”), 44 U.S.C. 3501
et seq. (see note 6). As discussed above,
the Commission amends the Rule by
reorganizing it. The amendments do not
impose any additional “collection of
information” requirements.
Consequently, the amendments will not
affect the PRA burden associated with
the Rule’s requirements.

VII. Rule Language

List of Subjects in 16 CFR Part 435
Mail order merchandise, Telephone
order merchandise, Trade practices.

For the reasons set out in the
preamble, the Commission is revising 16
CFR part 435 to read as follows:

PART 435—MAIL OR TELEPHONE
ORDER MERCHANDISE

Sec.

435.1 Definitions.

435.2 Mail or telephone order sales.
435.3 Limited applicability.

Authority: 15 U.S.C. 57a.

§435.1 Definitions.
For purposes of this part:
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(a) Mail or telephone order sales shall
mean sales in which the buyer has
ordered merchandise from the seller by
mail or telephone, regardless of the
method of payment or the method used
to solicit the order.

(b) Prompt refund shall mean:

(1) Where a refund is made pursuant
to paragraph (d)(1) or (2)(iii) of this
section, a refund sent to the buyer by
first class mail within seven (7) working
days of the date on which the buyer’s
right to refund vests under the
provisions of this part;

(2) Where a refund is made pursuant
to paragraph (d)(2)(i) or (ii) of this
section, a refund sent to the buyer by
first class mail within one (1) billing
cycle from the date on which the
buyer’s right to refund vests under the
provisions of this part.

(c) Receipt of a properly completed
order shall mean, where the buyer
tenders full or partial payment in the
proper amount in the form of cash,
check, money order, or authorization
from the buyer to charge an existing
charge account, the time at which the
seller receives both said payment and an
order from the buyer containing all of
the information needed by the seller to
process and ship the order. Provided,
however, that where the seller receives
notice that the check or money order
tendered by the buyer has been
dishonored or that the buyer does not
qualify for a credit sale, receipt of a
properly completed order shall mean
the time at which:

(1) The seller receives notice that a
check or money order for the proper
amount tendered by the buyer has been
honored;

(2) The buyer tenders cash in the
proper amount; or

(3) The seller receives notice that the
buyer qualifies for a credit sale.

(d) Refund shall mean:

(1) Where the buyer tendered full
payment for the unshipped merchandise
in the form of cash, check, or money
order, a return of the amount tendered
in the form of cash, check, or money
order;

(2) Where there is a credit sale:

(i) And the seller is a creditor, a copy
of a credit memorandum or the like or
an account statement reflecting the
removal or absence of any remaining
charge incurred as a result of the sale
from the buyer’s account;

(ii) And a third party is the creditor,
a copy of an appropriate credit
memorandum or the like to the third
party creditor which will remove the
charge from the buyer’s account or a
statement from the seller acknowledging
the cancellation of the order and
representing that it has not taken any

action regarding the order which will
result in a charge to the buyer’s account
with the third party;

(iii) And the buyer tendered partial
payment for the unshipped merchandise
in the form of cash, check, or money
order, a return of the amount tendered
in the form of cash, check, or money
order.

(e) Shipment shall mean the act by
which the merchandise is physically
placed in the possession of the carrier.

(f) Telephone refers to any direct or
indirect use of the telephone to order
merchandise, regardless of whether the
telephone is activated by, or the
language used is that of human beings,
machines, or both.

(g) The time of solicitation of an order
shall mean that time when the seller
has:

(1) Mailed or otherwise disseminated
the solicitation to a prospective
purchaser;

(2) Made arrangements for an
advertisement containing the
solicitation to appear in a newspaper,
magazine or the like or on radio or
television which cannot be changed or
cancelled without incurring substantial
expense; or

(3) Made arrangements for the
printing of a catalog, brochure or the
like which cannot be changed without
incurring substantial expense, in which
the solicitation in question forms an
insubstantial part.

§435.2 Mail or telephone order sales.

In connection with mail or telephone
order sales in or affecting commerce, as
“commerce” is defined in the Federal
Trade Commission Act, it constitutes an
unfair method of competition, and an
unfair or deceptive act or practice for a
seller:

(a)(1) To solicit any order for the sale
of merchandise to be ordered by the
buyer through the mail or by telephone
unless, at the time of the solicitation,
the seller has a reasonable basis to
expect that it will be able to ship any
ordered merchandise to the buyer:

(i) Within that time clearly and
conspicuously stated in any such
solicitation; or

(ii) If no time is clearly and
conspicuously stated, within thirty (30)
days after receipt of a properly
completed order from the buyer,
Provided, however, where, at the time
the merchandise is ordered the buyer
applies to the seller for credit to pay for
the merchandise in whole or in part, the
seller shall have fifty (50) days, rather
than thirty (30) days, to perform the
actions required in this paragraph

(a)(1)(i).

(2) To provide any buyer with any
revised shipping date, as provided in
paragraph (b) of this section, unless, at
the time any such revised shipping date
is provided, the seller has a reasonable
basis for making such representation
regarding a definite revised shipping
date.

(3) To inform any buyer that it is
unable to make any representation
regarding the length of any delay unless:

(i) The seller has a reasonable basis
for so informing the buyer, and

(ii) The seller informs the buyer of the
reason or reasons for the delay.

(4) In any action brought by the
Federal Trade Commission, alleging a
violation of this part, the failure of a
respondent-seller to have records or
other documentary proof establishing its
use of systems and procedures which
assure the shipment of merchandise in
the ordinary course of business within
any applicable time set forth in this part
will create a rebuttable presumption
that the seller lacked a reasonable basis
for any expectation of shipment within
said applicable time.

(b)(1) Where a seller is unable to ship
merchandise within the applicable time
set forth in paragraph (a)(1) of this
section, to fail to offer to the buyer,
clearly and conspicuously and without
prior demand, an option either to
consent to a delay in shipping or to
cancel the buyer’s order and receive a
prompt refund. Said offer shall be made
within a reasonable time after the seller
first becomes aware of its inability to
ship within the applicable time set forth
in paragraph (a)(1) of this section, but in
no event later than said applicable time.

(i) Any offer to the buyer of such an
option shall fully inform the buyer
regarding the buyer’s right to cancel the
order and to obtain a prompt refund and
shall provide a definite revised shipping
date, but where the seller lacks a
reasonable basis for providing a definite
revised shipping date the notice shall
inform the buyer that the seller is
unable to make any representation
regarding the length of the delay.

(ii) Where the seller has provided a
definite revised shipping date which is
thirty (30) days or less later than the
applicable time set forth in paragraph
(a)(1) of this section, the offer of said
option shall expressly inform the buyer
that, unless the seller receives, prior to
shipment and prior to the expiration of
the definite revised shipping date, a
response from the buyer rejecting the
delay and cancelling the order, the
buyer will be deemed to have consented
to a delayed shipment on or before the
definite revised shipping date.

(iii) Where the seller has provided a
definite revised shipping date which is
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more than thirty (30) days later than the
applicable time set forth in paragraph
(a)(1) of this section or where the seller
is unable to provide a definite revised
shipping date and therefore informs the
buyer that it is unable to make any
representation regarding the length of
the delay, the offer of said option shall
also expressly inform the buyer that the
buyer’s order will automatically be
deemed to have been cancelled unless:

(A) The seller has shipped the
merchandise within thirty (30) days of
the applicable time set forth in
paragraph (a)(1) of this section, and has
received no cancellation prior to
shipment; or

(B) The seller has received from the
buyer within thirty (30) days of said
applicable time, a response specifically
consenting to said shipping delay.
Where the seller informs the buyer that
it is unable to make any representation
regarding the length of the delay, the
buyer shall be expressly informed that,
should the buyer consent to an
indefinite delay, the buyer will have a
continuing right to cancel the buyer’s
order at any time after the applicable
time set forth in paragraph (a)(1) of this
section by so notifying the seller prior
to actual shipment.

(iv) Nothing in this paragraph shall
prohibit a seller who furnishes a
definite revised shipping date pursuant
to paragraph (b)(1)(i) of this section,
from requesting, simultaneously with or
at any time subsequent to the offer of an
option pursuant to paragraph (b)(1) of
this section, the buyer’s express consent
to a further unanticipated delay beyond
the definite revised shipping date in the
form of a response from the buyer
specifically consenting to said further
delay. Provided, however, that where
the seller solicits consent to an
unanticipated indefinite delay the
solicitation shall expressly inform the
buyer that, should the buyer so consent
to an indefinite delay, the buyer shall
have a continuing right to cancel the
buyer’s order at any time after the
definite revised shipping date by so
notifying the seller prior to actual
shipment.

(2) Where a seller is unable to ship
merchandise on or before the definite
revised shipping date provided under
paragraph (b)(1)(i) of this section and
consented to by the buyer pursuant to
paragraph (b)(1)(ii) or (iii) of this
section, to fail to offer to the buyer,
clearly and conspicuously and without
prior demand, a renewed option either
to consent to a further delay or to cancel
the order and to receive a prompt
refund. Said offer shall be made within
a reasonable time after the seller first
becomes aware of its inability to ship

before the said definite revised date, but
in no event later than the expiration of
the definite revised shipping date.
Provided, however, that where the seller
previously has obtained the buyer’s
express consent to an unanticipated
delay until a specific date beyond the
definite revised shipping date, pursuant
to paragraph (b)(1)(iv) of this section or
to a further delay until a specific date
beyond the definite revised shipping
date pursuant to paragraph (b)(2) of this
section, that date to which the buyer has
expressly consented shall supersede the
definite revised shipping date for
purposes of paragraph (b)(2) of this
section.

(i) Any offer to the buyer of said
renewed option shall provide the buyer
with a new definite revised shipping
date, but where the seller lacks a
reasonable basis for providing a new
definite revised shipping date, the
notice shall inform the buyer that the
seller is unable to make any
representation regarding the length of
the further delay.

(ii) The offer of a renewed option
shall expressly inform the buyer that,
unless the seller receives, prior to the
expiration of the old definite revised
shipping date or any date superseding
the old definite revised shipping date,
notification from the buyer specifically
consenting to the further delay, the
buyer will be deemed to have rejected
any further delay, and to have cancelled
the order if the seller is in fact unable
to ship prior to the expiration of the old
definite revised shipping date or any
date superseding the old definite
revised shipping date. Provided,
however, that where the seller offers the
buyer the option to consent to an
indefinite delay the offer shall expressly
inform the buyer that, should the buyer
so consent to an indefinite delay, the
buyer shall have a continuing right to
cancel the buyer’s order at any time
after the old definite revised shipping
date or any date superseding the old
definite revised shipping date.

(iii) Paragraph (b)(2) of this section
shall not apply to any situation where
a seller, pursuant to the provisions of
paragraph (b)(1)(iv) of this section, has
previously obtained consent from the
buyer to an indefinite extension beyond
the first revised shipping date.

(3) Wherever a buyer has the right to
exercise any option under this part or to
cancel an order by so notifying the seller
prior to shipment, to fail to furnish the
buyer with adequate means, at the
seller’s expense, to exercise such option
or to notify the seller regarding
cancellation.

(4) Nothing in paragraph (b) of this
section shall prevent a seller, where it

is unable to make shipment within the
time set forth in paragraph (a)(1) of this
section or within a delay period
consented to by the buyer, from
deciding to consider the order cancelled
and providing the buyer with notice of
said decision within a reasonable time
after it becomes aware of said inability
to ship, together with a prompt refund.

(c) To fail to deem an order cancelled
and to make a prompt refund to the
buyer whenever:

(1) The seller receives, prior to the
time of shipment, notification from the
buyer cancelling the order pursuant to
any option, renewed option or
continuing option under this part;

(2) The seller has, pursuant to
paragraph (b)(1)(iii) of this section,
provided the buyer with a definite
revised shipping date which is more
than thirty (30) days later than the
applicable time set forth in paragraph
(a)(1) of this section or has notified the
buyer that it is unable to make any
representation regarding the length of
the delay and the seller:

(i) Has not shipped the merchandise
within thirty (30) days of the applicable
time set forth in paragraph (a)(1) of this
section, and

(ii) Has not received the buyer’s
express consent to said shipping delay
within said thirty (30) days;

(3) The seller is unable to ship within
the applicable time set forth in
paragraph (b)(2) of this section, and has
not received, within the said applicable
time, the buyer’s consent to any further
delay;

(4) The seller has notified the buyer
of its inability to make shipment and
has indicated its decision not to ship the
merchandise;

(5) The seller fails to offer the option
prescribed in paragraph (b)(1) of this
section and has not shipped the
merchandise within the applicable time
set forth in paragraph (a)(1) of this
section.

(d) In any action brought by the
Federal Trade Commission, alleging a
violation of this part, the failure of a
respondent-seller to have records or
other documentary proof establishing its
use of systems and procedures which
assure compliance, in the ordinary
course of business, with any
requirement of paragraph (b) or (c) of
this section will create a rebuttable
presumption that the seller failed to
comply with said requirement.

§435.3 Limited applicability.

(a) This part shall not apply to:

(1) Subscriptions, such as magazine
sales, ordered for serial delivery, after
the initial shipment is made in
compliance with this part;
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(2) Orders of seeds and growing
plants;

(3) Orders made on a collect-on-
delivery (C.0.D.) basis;

(4) Transactions governed by the
Federal Trade Commission’s Trade
Regulation Rule entitled “Use of
Negative Option Plans by Sellers in
Commerce,” 16 CFR part 425.

(b) By taking action in this area:

(1) The Federal Trade Commission
does not intend to preempt action in the
same area, which is not inconsistent
with this part, by any State, municipal,
or other local government. This part
does not annul or diminish any rights or
remedies provided to consumers by any
State law, municipal ordinance, or other
local regulation, insofar as those rights
or remedies are equal to or greater than
those provided by this part. In addition,
this part does not supersede those
provisions of any State law, municipal
ordinance, or other local regulation
which impose obligations or liabilities
upon sellers, when sellers subject to this
part are not in compliance therewith.

(2) This part does supersede those
provisions of any State law, municipal
ordinance, or other local regulation
which are inconsistent with this part to
the extent that those provisions do not
provide a buyer with rights which are
equal to or greater than those rights
granted a buyer by this part. This part
also supersedes those provisions of any
State law, municipal ordinance, or other
local regulation requiring that a buyer
be notified of a right which is the same
as a right provided by this part but
requiring that a buyer be given notice of
this right in a language, form, or manner
which is different in any way from that
required by this part. In those instances
where any State law, municipal
ordinance, or other local regulation
contains provisions, some but not all of
which are partially or completely
superseded by this part, the provisions
or portions of those provisions which
have not been superseded retain their
full force and effect.

(c) If any provision of this part, or its
application to any person, partnership,
corporation, act or practice is held
invalid, the remainder of this part or the
application of the provision to any other
person, partnership, corporation, act or
practice shall not be affected thereby.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2011-24352 Filed 9-29-11; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655
RIN 1205-AB61

Wage Methodology for the Temporary
Non-Agricultural Employment H-2B
Program; Postponement of Effective
Date; Impact on Prevailing Wage
Determinations

AGENCY: Employment and Training
Administration, Wage and Hour
Division.

ACTION: Guidance.

SUMMARY: The Department of Labor
(Department) recently postponed the
effective date of the Wage Methodology
for the Temporary Non-agricultural
Employment H-2B Program Final Rule,
January 19, 2011 (the Wage Rule), to
November 30, 2011, due to pending
legal challenges, pursuant to the
Administrative Procedure Act. This
document provides guidance to the
employers who have received
supplemental wage determinations
based on the new prevailing wage
methodology set forth in the Wage Rule,
as to the prevailing wages that would
apply before and after the new effective
date of November 30, 2011.

DATES: This guidance is effective
September 30, 2011.

FOR FURTHER INFORMATION CONTACT: For
further information contact William L.
Carlson, Ph.D., Administrator, Office of
Foreign Labor Certification, ETA, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room C—4312,
Washington, DC 20210; Telephone (202)
693—3010 (this is not a toll-free
number). For further information on
Wage and Hour, contact Mary Ziegler,
Director, Division of Regulations,
Legislation, and Interpretation, Wage
and Hour Division, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Room S-3510, Washington, DC 20210;
Telephone (202) 693-0071 (this is not a
toll-free number). Individuals with
hearing or speech impairments may
access the telephone number above via
TTY by calling the toll-free Federal
Information Relay Service at 1-800—
877-8339.

SUPPLEMENTARY INFORMATION: The
Department published the Wage Rule on
January 19, 2011, 76 FR 3452. The Wage
Rule revised the methodology by which
we calculate the prevailing wages to be
paid to H-2B workers and United States
(U.S.) workers recruited in connection
with a temporary labor certification

used in petitioning the Department of
Homeland Security to employ a
nonimmigrant worker in H-2B status.
The Department originally set the
effective date of the Wage Rule for
January 1, 2012. However, due to a court
ruling that invalidated the January 1,
2012 effective date of the Wage Rule,?
we issued a Notice of Proposed
Rulemaking (NPRM) on June 28, 2011,
which proposed that the Wage Rule take
effect 60 days from the date of
publication of a final rule resulting from
the NPRM. 76 FR 37686, June 28, 2011.
After a period of public comment, we
published a Final Rule on August 1,
2011, which set the new effective date
for the Wage Rule of September 30, 2011
(the Effective Date Rule).

Both the Wage Rule and the Effective
Date Rule recently were challenged in
two separate lawsuits 2 seeking to bar
their implementation. In consideration
of the two pending challenges to the
Wage Rule and its new effective date,
and the possibility that the litigation
will be transferred to another court,3 the
Department issued a final rule
published in the Federal Register on
September 28, 2011, postponing the
effective date of the rule from
September 30, 2011, until November 30,
2011, in accordance with the
Administrative Procedure Act, 5 U.S.C.
705.

In anticipation of the September 30,
2011 effective date, the Office of Foreign
Labor Certification issued supplemental
wage determinations based on the new
prevailing wage methodology set forth
in the Wage Rule for approximately
3,500 previously certified H-2B
applications. However, in light of our
recent decision to postpone the effective
date of the Wage Rule until November
30, 2011, any employer who has
received a supplemental H-2B
prevailing wage determination in
anticipation of the September 30, 2011
effective date is not required to pay, and
the Department’s Wage and Hour
Division will not enforce, the wage
provided in that supplemental
prevailing wage determination for any
work performed beginning September
30, 2011 through November 29, 2011 by
H-2B workers or U.S. workers recruited
in connection with the H-2B

1CATA v. Solis, Dkt. No. 119, 2011 WL 2414555.

2 See Louisiana Forestry Association, Inc., et al.
(LFA) v. Solis, et al., Civil Docket No. 11-1623 (WD
LA, Alexandria Division); and Bayou Lawn &
Landscape Services, et al. (Bayou) v. Solis, et al.,
Civil Docket No. 11-445 (ND FL, Pensacola
Division).

30n September 19, 2011, the plaintiffs in the
CATA litigation moved to intervene in the LFA
litigation, and also moved to transfer venue over the
litigation to the Eastern District of Pennsylvania, the
court in which the CATA case remains pending.
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application process. The employer is
expected to continue to pay at least the
prevailing wage as promised in the
employer’s labor certification (ETA
Form 9142) for any work performed
before November 30, 2011. However,
employers who received a supplemental
H-2B prevailing wage determination
must pay at least that wage to any H—
2B worker and any U.S. worker
recruited in connection with the labor
certification for work performed on or
after November 30, 2011.

Signed at Washington, DG, this 27th of
September 2011.
Jane Oates,
Assistant Secretary for Employment and
Training.
Nancy J. Leppink,
Deputy Administrator, Wage and Hour
Division.
[FR Doc. 2011-25302 Filed 9-28-11; 11:15 am]
BILLING CODE 4510-FP—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558
[Docket No. FDA-2011-N-0003]

New Animal Drugs for Use in Animal
Feeds; Melengestrol; Monensin

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Ivy Laboratories, Division of Ivy
Animal Health, Inc. The supplemental
ANADA provides for use of increased
dose levels of melengestrol acetate and
monensin in two-way, combination
drug Type C medicated feeds for heifers
fed in confinement for slaughter.

DATES: This rule is effective September
30, 2011.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-170), Food and Drug
Administration, 7500 Standish PL.,
Rockville, MD 20855, 240-276-8197,
e-mail: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Ivy
Laboratories, Division of Ivy Animal
Health, Inc., 8857 Bond St., Overland
Park, KS 66214, filed a supplement to
ANADA 200-422 for use of
HEIFERMAX 500 (melengestrol acetate)
and RUMENSIN (monensin, USP)
single-ingredient Type A medicated

articles to make two-way, combination
drug Type C medicated feeds for heifers
fed in confinement for slaughter. The
supplemental ANADA provides for use
of increased dose levels of melengestrol
acetate and monensin. The
supplemental application is approved as
of July 1, 2011, and the regulations in

21 CFR 558.342 are amended to reflect
the approval and minor revisions.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between
9 a.m. and 4 p.m., Monday through
Friday.

The Agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

m 2.In §558.342, in the table in
paragraph (e)(1), remove and reserve
paragraphs (e)(1)(v) and (e)(1)(vi); in
paragraph (e)(1)(x), in the “Sponsor”
column, add “021641”; and revise
paragraph (d)(2) to read as follows:

§558.342 Melengestrol.

* * * * *

(d) * % %

(2) A physically stable melengestrol
acetate liquid Type B or C feed will not
be subject to the requirements for
mixing directions prescribed in
paragraph (d)(1) of this section provided
it has a pH of 4.0 to 8.0 and contains

a suspending agent(s) sufficient to
maintain a viscosity of not less than 300

centipoises per second for 3 months.
* * * * *

Dated: September 20, 2011.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2011-25220 Filed 9-29-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602

[TD 9551]

RIN 1545-BF94

Deduction for Qualified Film and
Television Production Costs

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to deductions for
the costs of producing qualified film
and television productions. These final
regulations reflect changes to the law
made by the American Jobs Creation Act
of 2004 and the Gulf Opportunity Zone
Act of 2005, and affect persons that
produce film and television productions
within the United States.
DATES: Effective Date: These regulations
are effective on September 29, 2011.
Applicability Dates: For dates of
applicability, see §1.181-6.
FOR FURTHER INFORMATION CONTACT:
Bernard P. Harvey, (202) 622—4930 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
2059. The collection of information in
these final regulations is in §§1.181-1,
1.181-2, and 1.181-3. This information
is required to enable the IRS to verify
that a taxpayer is entitled to the
deduction.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number.

Books and records relating to a
collection of information must be
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retained as long as their contents might
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to 26 CFR part 1 to provide regulations
under section 181 of the Internal
Revenue Code of 1986 (Code). Section
181 permits the deduction of certain
production costs by the producer of a
qualified film or television production.

Section 181 was added to the Code by
section 244 of the American Jobs
Creation Act of 2004, Public Law 108—
357 (118 Stat. 1418) (October 22, 2004),
and was modified by section 403(e) of
the Gulf Opportunity Zone Act of 2005,
Public Law 109-135 (119 Stat. 2577)
(December 21, 2005).

On February 9, 2007, the IRS and the
Treasury Department published in the
Federal Register (TD 9312, 72 FR 6155)
temporary regulations relating to
deductions for the costs of producing
film and television productions under
section 181. On the same date, the IRS
published a notice of proposed
rulemaking related to this topic in the
Federal Register (REG-115403-05, 72
FR 6190). No public hearing was
requested or held. Several written
comments were received. All comments
are available at http://
www.regulations.gov or upon request.
After consideration of all the comments
received, the proposed regulations are
adopted as amended by this Treasury
decision, and the corresponding
temporary regulations are removed. The
revisions to the proposed regulations are
discussed in this preamble. Unless
otherwise specifically stated, references
to the temporary regulations are to TD
9312.

Section 502 of the Tax Extenders and
Alternative Minimum Tax Relief Act of
2008, Public Law 110-343 (122 Stat.
3765) (October 3, 2008) further modified
section 181 for film and television
productions commencing after
December 31, 2007, and extended
section 181 to film and television
productions commencing before January
1, 2010. Section 181 was extended again
to film and television productions
commencing before January 1, 2012, by
section 744 of the Tax Relief,
Unemployment Insurance
Reauthorization, and Job Creation Act of
2010, Public Law 111-312 (December
17, 2010). The IRS and the Treasury
Department intend to publish in the
Federal Register proposed and
temporary regulations pertaining to film

and television productions commencing
after December 31, 2007.

Explanation and Summary of
Comments

General Overview

Congress enacted section 181 to
promote film and television production
in the United States. For a qualified film
or television production commenced
before January 1, 2008 (a ““pre-
amendment production”), section 181
permits an owner to elect to deduct
production costs paid or incurred by
that owner in the taxable year the costs
are paid or incurred, in lieu of
capitalizing the costs and recovering
them through depreciation allowances,
if the aggregate production costs do not
exceed $15 million ($20 million if a
significant amount of the aggregate
production costs are paid or incurred in
certain designated areas) for each
qualifying production (the “‘aggregate
production costs limit”). A film or
television production (a “production”)
is a qualified film or television
production if 75 percent of the total
compensation for the production is
compensation for services performed in
the United States by actors, directors,
producers, and other production
personnel.

The final regulations use the term
“pre-amendment production” to
distinguish productions that are subject
to the maximum aggregate production
costs limit in section 181 as added by
the American Jobs Creation Act of 2004
and modified by the Gulf Opportunity
Zone Act of 2005 from productions that
are subject to the maximum production
costs deduction limit in the Tax
Extenders and Alternative Minimum
Tax Relief Act of 2008. Several
provisions of the final regulations are
specific to pre-amendment productions
and are designated accordingly.

Deduction for Qualified Film and
Television Production Costs

In response to a comment, the final
regulations use the term ‘““‘aggregate
production costs” as the total
production costs paid or incurred by
any person without regard to whether
that person deducted (or was an owner
entitled to deduct) those costs under
section 181. As suggested by the same
comment, the final regulations clarify
that costs paid on behalf of an owner
(for example, participations and
residuals paid by a distributor) are
included in aggregate production costs,
notwithstanding that such costs are not
deductible production costs for the
owner. Thus, the amount of an owner’s
deductible costs under section 181 may

be less than the aggregate production
costs. Further, costs are not deductible
under section 181 for a pre-amendment
production with aggregate production
costs in excess of the aggregate
production costs limit of $15 million
(or, if applicable, $20 million), even if
the owner’s production costs are less
than the aggregate production costs
limit.

In response to a comment, the final
regulations clarify that, for purposes of
the aggregate production costs limit,
participations and residuals are
calculated based on amounts actually
paid or incurred rather than upon the
amount the owner would include in
basis under section 167(g)(7)(A) based
on the estimated income from the
production. This clarification is
consistent with the limitation that the
owner may claim as a deduction only
participations and residuals actually
paid or incurred.

Several commentators suggested that
requiring owners to include
participations and residuals in aggregate
production costs in determining
whether the aggregate production costs
limit is exceeded creates uncertainty
concerning whether the election is
available for the production (and
whether recapture may ultimately
apply), and that this uncertainty will
discourage persons interested in the
benefits of section 181 from investing in
potential qualified productions. This
issue is addressed prospectively by
section 502 of the Tax Extenders and
Alternative Minimum Tax Relief Act of
2008, which replaces the aggregate
production costs limit with a deduction
limit for productions commencing on or
after January 1, 2008. However, absent
a specific statutory directive to the
contrary, all costs required to be
capitalized to cost basis under section
263A, including participations and
residuals, must be included in the
aggregate production costs of pre-
amendment productions for purposes of
determining if the aggregate production
costs limit is exceeded.

In response to a comment, the final
regulations provide that, solely for
purposes of determining if the higher
aggregate production costs limit for
productions in certain areas is available
for a production, all compensation costs
for actors, directors, producers, and
other production personnel, are
allocated entirely to first-unit principal
photography rather than allocating a
portion of these costs to rehearsal and
other preproduction activities.

The deduction under section 181 is
subject to the passive loss limitations
imposed by section 469 and the at-risk
rules imposed by section 465. An owner
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may claim the section 181 deduction
against ordinary income under the rules
of section 469 only if that owner
materially participates in the production
process; otherwise, the deduction is
available only against passive income.
Furthermore, an owner may only claim
the section 181 deduction to the extent
that the owner is at-risk within the
meaning of section 465. Several
commentators suggested that the final
regulations exempt the deduction under
section 181 from the passive loss and at-
risk limitations, or that the final
regulations otherwise determine that
these limitations do not apply for
section 181. Because there is no specific
statutory direction specifying that these
limitations do not apply, the section 181
deduction continues to be subject to the
passive loss and at-risk limitations.

Election

To ensure that multiple persons do
not claim aggregate deductions in excess
of the deduction limit, the final
regulations retain language from the
temporary regulations recognizing that
some productions are produced by
multiple persons that have not entered
into a partnership agreement and do not
file as a partnership. However, the IRS
is not bound by the reporting position
of these persons; whether the activities
of these persons rise to the level of a
partnership will be determined in
accordance with §301.7701-3 of this
chapter.

Commentators asked whether there is
a time limit between when a production
is set for production and the time
expected for commencement of
principal photography and whether a
minimum budget for production costs is
required. Neither section 181 nor the
final regulations impose such a time
limit or minimum budget requirement.

Qualified Film or Television Production
(Definitions)

Generally, a motion picture film or
video tape (including digital video) for
which the production costs are subject
to capitalization under section 263A, or
would be subject to capitalization if
section 263A applied to the owner of
the production, is a production for
purposes of section 181. Thus, in
response to a comment, the final
regulations provide that a motion
picture film or video tape (including
digital video) acquired after “initial
release or broadcast” is not a
production. The final regulations define
“initial release or broadcast” as the first
commercial exhibition or broadcast to
an audience. The object of this
provision is to maximize the availability
of the election under section 181 to

advance the goal of the statute (to
promote film and television production
in the United States) while preventing
the use of section 181 in cases that do
not advance the goal of the statute, such
as the purchase of an existing film
library. Under the final regulation, the
term ““initial release or broadcast” does
not include certain limited exhibitions
primarily for purposes of publicity,
marketing to potential purchasers or
distributors, determining the need for
further production activity, or raising
funds for the completion of production.
This exception is added to permit
producers to exhibit productions at film
festivals to interested buyers without
compromising the ability of those
buyers to use section 181, as well as to
permit producers to test audience
reaction to the production in order to
determine if further production
activities are needed. A person
acquiring a completed motion picture
film or video tape (including digital
video) prior to its initial release or
broadcast is considered an owner for
purposes of section 181 and may treat
the acquired asset as a production, even
if the acquiring person does not pay or
incur costs that are subject to section
263A.

A commentator asked whether video
games or computer games are
productions for purposes of section 181.
They are not because they are not
motion picture films or video tapes.
However, to the extent that a game
producer produces or acquires (prior to
initial release or broadcast) a motion
picture film or video tape (including
digital video) the production costs of
which are subject to capitalization
under section 263A (or that would be
subject to capitalization if section 263A
applied to the owner of the production)
for inclusion in a game (for example, as
a cinematic within the game), then the
cost of producing that motion picture
film or video tape may be eligible for
section 181.

The IRS and the Treasury Department
rejected a suggestion that, rather than
allocating the cost of production
services to the place where the principal
photography occurs for purposes of
determining whether the production is
a qualified production, the final
regulations should instead require that
the majority of principal photography
occur in the United States. The statute
defines the term ‘“‘qualified film or
television production” with reference to
“qualified compensation,” defined as
the amount of compensation for services
paid to certain persons. The final
regulations use the same definition, and
require the owner to allocate
compensation for services to those

persons to the place where principal
photography occurs in determining the
amount of qualified compensation for
the production. This approach is
consistent with the statute and
simplifies the calculation for the owner
and prevents uncertainty that would
otherwise arise from allocations to
rehearsal and other preproduction
activities.

Special Rules

The final regulations clarify that an
owner must recapture the entire amount
of any section 181 deduction when the
owner sells a production prior to the
initial release or broadcast in order to
preserve the buyer’s ability to deduct
the acquisition cost of the production
under section 181.

Effective/Applicability Date

These final regulations apply to
qualified film and television
productions for which principal
photography or, for an animated
production, in-between animation,
commenced on or after September 29,
2011. The owner of a qualified film or
television production for which
principal photography or, for an
animated production, in-between
animation, commenced on or after
October 22, 2004, and before February 9,
2007, or on or after January 1, 2009, and
before September 29, 2011, may apply
the proposed regulations published on
February 9, 2007, or, in the alternative,
may apply these final regulations.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) and (d) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations. It is
hereby certified that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The final regulations impose a
collection of information on small
entities in order to demonstrate
eligibility for tax benefits under the
statute, and this collection of
information will require recordkeeping.
This collection of information is
discussed elsewhere in this preamble.
However, the recordkeeping required by
this collection of information does not
differ significantly from the
recordkeeping that a taxpayer must
perform in order to determine whether
the taxpayer is eligible to claim a
deduction under the statute.
Consequently, the economic impact on
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small entities resulting from the
recordkeeping required under this
regulation is de minimis. Accordingly, a
regulatory flexibility analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking preceding these
final regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Bernard P. Harvey, Office
of Associate Chief Counsel (Income Tax
and Accounting). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.181-0 is added to
read as follows:

§1.181-0 Table of contents.

This section lists the table of contents
for §§1.181-1 through 1.181-6.

§1.181-1 Deduction for qualified film and
television production costs.

(a) Deduction.

) In general.

) Owner.

) Production costs.

) Aggregate production costs.
) Pre-amendment production.
) [Reserved].

) Initial release or broadcast.
) Special rule.

(b) Limit on amount of aggregate
production costs and amount of
deduction.

(1) In general.

(i) Pre-amendment production.

(ii) [Reserved].

(iii) Special rules.

(2) Higher limit for productions in
certain areas.

(i) In general.

(1
(2
(3
(4
(5
(6
(7
(8

(ii) Significantly paid or incurred for
live action productions.

(iii) Significantly paid or incurred for
animated productions.

(iv) Significantly paid or incurred for
productions incorporating both live
action and animation.

(v) Establishing qualification.

(vi) Allocation.

(c) Effect on depreciation or
amortization of a qualified film or
television production.

(1) Pre-amendment production.

(2) [Reserved].

§1.181-2 Election to deduct production
costs.

(a) Election.
) In general.
2) Exception.
b) Time of making election.
1) In general.
2) Special rule.
3) Six-month extension.
¢) Manner of making election.
1) In general.
2) Information required.
i) Initial election.
ii) Subsequent taxable years.

(3) Deductions by more than one
person.

(d) Revocation of election.

(1) In general.

(2) Consent granted.

(1
(
(
(
(
(
(
(
(
(
(

§1.181-3 AQualified film or television
production.

(a) In general.

(b) Production.

(1) In general.

(2) Special rules for television
productions.

(3) Exception for certain sexually
explicit productions.

(c) Compensation.

(d) Qualified compensation.

(e) Special rule for acquired
productions.

(f) Other definitions.

(1) Actors.

(2) Production personnel.

(3) United States.

§1.181-4 Special rules.

(a) Recapture.

(1) Applicability.

(i) In general.

(ii) Special rule.

(2) Principal photography not
commencing prior to the date of
expiration of section 181.

(3) Amount of recapture.

(b) Recapture under section 1245.

§1.181-5 Examples.

§1.181-6 Effective/applicability date.
(a) In general.
(b) Application of proposed
regulations to pre-effective date
productions.

(c) Application of §§1.181-1 through
1.181-5 to certain pre-effective date
productions.

§1.181-0T [Removed]

m Par. 3. Section 1.181-0T is removed.

m Par. 4. Section 1.181-1 is added to
read as follows:

§1.181-1 Deduction for qualified film and
television production costs.

(a) Deduction—(1) In general. (i) An
owner (as defined in paragraph (a)(2) of
this section) of any film or television
production (production, as defined in
§ 1.181-3(b)) that the owner reasonably
expects will be, upon completion, a
qualified film or television production
(as defined in § 1.181-3(a)) may elect to
treat production costs paid or incurred
by that owner (subject to the limits
imposed under paragraph (b) of this
section) as an expense that is deductible
for the taxable year in which the costs
are paid (for an owner who uses the
cash receipts and disbursements method
of accounting) or incurred (for an owner
who uses an accrual method of
accounting). The deduction under
section 181 is subject to recapture if the
owner’s expectations are later
determined to be inaccurate.

(ii) This section provides rules for
determining the owner of a production,
the production costs (as defined in
paragraph (a)(3) of this section), and the
maximum amount of aggregate
production costs (as defined in
paragraph (a)(4) of this section) that may
be paid or incurred for a pre-
amendment production (as defined in
paragraph (a)(5) of this section) for
which the owner makes an election
under section 181. Section 1.181-2
provides rules for making the election
under section 181. Section 1.181-3
provides definitions and rules
concerning qualified film and television
productions. Section 1.181—4 provides
special rules, including rules for
recapture of the deduction. Section
1.181-5 provides examples of the
application of §§1.181-1 through
1.181-4, while § 1.181-6 provides the
effective date of §§1.181-1 through
1.181-5.

(2) Owner. (i) For purposes of this
section and §§ 1.181-2 through 1.181-6,
an owner of a production is any person
that is required under section 263A to
capitalize the costs of producing the
production into the cost basis of the
production, or that would be required to
do so if section 263A applied to that
person.

(ii) Further, a person that acquires a
finished or partially-finished production
is treated as an owner of that production
for purposes of this section and
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§§1.181-2 through 1.181-6, but only if
the production is acquired prior to its
initial release or broadcast (as defined in
paragraph (a)(7) of this section).
Moreover, a person that acquires only a
limited license or right to exploit a
production, or receives an interest or
profit participation in a production, as
compensation for services, is not an
owner of the production for purposes of
this section and §§1.181-2 through
1.181-6.

(3) Production costs. (i) For purposes
of this section and §§ 1.181-2 through
1.181-6, the term production costs
means all costs that are paid or incurred
by an owner in producing a production
that are required, absent the provisions
of section 181, to be capitalized under
section 263A, or that would be required
to be capitalized if section 263A applied
to the owner, and, if applicable, all costs
that are paid or incurred by an owner
in acquiring a production prior to its
initial release or broadcast. Production
costs include, but are not limited to,
participations and residuals paid or
incurred, compensation paid or
incurred for services, compensation
paid or incurred for property rights,
non-compensation costs, and costs paid
or incurred in connection with
obtaining financing for the production
(for example, premiums paid or
incurred to obtain a completion bond
for the production).

(ii) Production costs do not include
costs paid or incurred to distribute or
exploit a production (including
advertising and print costs).

(ii1) Production costs do not include
the costs to prepare a new release or
new broadcast of an existing production
after the initial release or broadcast of
the production (for example, the
preparation of a DVD release of a
theatrically-released film, or the
preparation of an edited version of a
theatrically-released film for television
broadcast). Costs paid or incurred to
prepare a new release or a new
broadcast of a production after its initial
release or broadcast, therefore, are not
taken into account for purposes of
paragraph (b)(1) of this section, and may
not be deducted under this paragraph
(a).

(iv) If a pre-amendment production is
acquired from any person prior to its
initial release or broadcast, the
acquiring person must use as its initial
aggregate costs the greater of—

(A) The cost of acquisition; or

(B) The seller’s aggregate production
costs.

(v) Production costs do not include
costs that the owner has deducted or
begun to amortize prior to the taxable
year the owner makes an election under

§1.181-2 for the production (for
example, costs described in §1.181—
2(a)(2)). These costs, however, are
included in aggregate production costs
to the extent they would have been
treated as production costs by the owner
notwithstanding this paragraph (a)(3)(v).

(4) Aggregate production costs. The
term aggregate production costs means
all production costs described in
paragraph (a)(3) of this section paid or
incurred by any person, whether paid or
incurred directly by an owner or
indirectly on behalf of an owner.

(5) Pre-amendment production. The
term pre-amendment production means
a qualified film or television production
commencing after October 22, 2004, and
before January 1, 2008.

(6) [Reserved].

(7) Initial release or broadcast. Solely
for purposes of this section and
§§1.181-2 through 1.181-6, the term
initial release or broadcast means the
first commercial exhibition or broadcast
of a production to an audience.
However, the term “initial release or
broadcast”” does not include limited
exhibition prior to commercial
exhibition to general audiences if the
limited exhibition is primarily for
purposes of publicity, marketing to
potential purchasers or distributors,
determining the need for further
production activity, or raising funds for
the completion of production. For
example, the term initial release or
broadcast does not include exhibition to
a test audience to determine the need
for further production activity, or
exhibition at a film festival for
promotional purposes, if the exhibition
precedes commercial exhibition to
general audiences.

(8) Special rule. The provisions of this
paragraph (a) apply notwithstanding the
treatment of participations and residuals
permitted under the income forecast
method in section 167(g)(7)(D).

(b) Limit on amount of aggregate
production costs and amount of
deduction—(1) In general—(i) Pre-
amendment production. Except as
provided under paragraph (b)(2) of this
section, no deduction is allowed under
section 181 for any pre-amendment
production, the aggregate production
costs of which exceed $15,000,000. See
also paragraph (a)(3)(iv) of this section.
For a pre-amendment production for
which the aggregate production costs do
not exceed $15,000,000 (or, if applicable
under paragraph (b)(2) of this section,
$20,000,000), an owner may deduct
under section 181 all of the production
costs paid or incurred by that owner.

(ii) [Reserved].

(iii) Special rules. The owner’s
deduction under section 181 is limited

to the owner’s acquisition costs of the
production plus any further production
costs paid or incurred by the owner. The
deduction under section 181 is not
available for any portion of the
acquisition costs, and any subsequent
production costs, of a production with
an initial release or broadcast that is
prior to the date of acquisition.

(2) Higher limit for productions in
certain areas—(i) In general. This
section is applied by substituting
$20,000,000 for $15,000,000 in
paragraph (b)(1) of this section for any
production the aggregate production
costs of which are significantly paid or
incurred in an area eligible for
designation as—

(A) A low income community under
section 45D; or

(B) A distressed county or isolated
area of distress by the Delta Regional
Authority established under 7 U.S.C.
section 2009aa—1.

(ii) Significantly paid or incurred for
live action productions. The aggregate
production costs of a live action
production are significantly paid or
incurred within one or more areas
specified in paragraph (b)(2)(i) of this
section if—

(A) At least 20 percent of the
aggregate production costs paid or
incurred in connection with first-unit
principal photography for the
production are paid or incurred in
connection with first-unit principal
photography that takes place in such
areas; or

(B) At least 50 percent of the total
number of days of first-unit principal
photography for the production consists
of days during which first-unit principal
photography takes place in such areas.

(iii) Significantly paid or incurred for
animated productions. For purposes of
an animated production, the aggregate
production costs of the production are
significantly paid or incurred within
one or more areas specified in paragraph
(b)(2)(@d) of this section if—

(A) At least 20 percent of the
aggregate production costs paid or
incurred in connection with keyframe
animation, in-between animation,
animation photography, and the
recording of voice acting performances
for the production are paid or incurred
in connection with such activities that
take place in such areas; or

(B) At least 50 percent of the total
number of days of keyframe animation,
in-between animation, animation
photography, and the recording of voice
acting performances for the production
consists of days during which such
activities take place in such areas.

(iv) Significantly paid or incurred for
productions incorporating both live
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action and animation. For purposes of

a production incorporating both live
action and animation, the aggregate
production costs of the production are
significantly paid or incurred within
one or more areas specified in paragraph
(b)(2)(i) of this section if—

(A) At least 20 percent of the
aggregate production costs paid or
incurred in connection with first-unit
principal photography, keyframe
animation, in-between animation,
animation photography, and the
recording of voice acting performances
for the production are paid or incurred
in connection with such activities that
take place in such areas; or

(B) At least 50 percent of the total
number of days of first-unit principal
photography, keyframe animation, in-
between animation, animation
photography, and the recording of voice
acting performances for the production
consists of days during which such
activities take place in such areas.

(v) Establishing qualification. An
owner intending to utilize the higher
aggregate production costs limit under
this paragraph (b)(2) must establish
qualification under this paragraph
(b)(2).

(vi) Allocation. Solely for purposes of
determining whether a production
qualifies for the higher aggregate
production costs limit provided under
this paragraph (b)(2), compensation (as
defined in § 1.181-3(c)) to actors (as
defined in § 1.181-3(f)(1)), directors,
producers, and other production
personnel (as defined in § 1.181-3(f)(2))
is allocated entirely to first-unit
principal photography.

(c) Effect on depreciation or
amortization of a qualified film or
television production—(1) Pre-
amendment production. Except as
provided in §§1.181-1(a)(3)(v) and
1.181-2(a)(2), an owner that elects to
deduct production costs under section
181 for a pre-amendment production
may not deduct production costs for
that production under any provision of
the Internal Revenue Code other than
section 181 unless the recapture
requirements of § 1.181—4(a) apply to
the production.

(2) [Reserved].

§1.181-1T [Removed]

m Par. 5. Section 1.181-1T is removed.

m Par. 6. Section 1.181-2 is added to
read as follows:

§1.181-2 Election to deduct production
costs.

(a) Election—(1) In general. Except as
provided in paragraph (a)(2) of this
section, an owner may make an election
under section 181 to deduct production

costs of a production only if that owner
has not deducted in a previous taxable
year any production costs for that
production under any provision of the
Internal Revenue Code (Code) other
than section 181.

(2) Exception. An owner may make an
election under section 181 despite prior
deductions under any other provision of
the Code for amortization of the costs of
acquiring or developing screenplays,
scripts, story outlines, motion picture
production rights to books and plays,
and other similar properties for
purposes of potential future
development or production of a
production, if such costs were paid or
incurred before the first taxable year for
which an election may be made under
§1.181-2(b) and are included in
aggregate production costs.

(b) Time of making election—(1) In
general. The election to deduct
production costs for a production under
section 181 must be made by the due
date (including any extension) for filing
the owner’s Federal income tax return
for the first taxable year in which:

(i) Any aggregate production costs
have been paid or incurred;

(ii) The owner reasonably expects
(based on all of the facts and
circumstances) that the production will
be set for production and will, upon
completion, be a qualified film or
television production; and

(iii) For any pre-amendment
production, the owner reasonably
expects (based on all of the facts and
circumstances) that the aggregate
production costs paid or incurred for
the pre-amendment production will, at
no time, exceed the applicable aggregate
production costs limit set forth under
§1.181-1(b)(1)(i) or (b)(2).

(2) Special rule. If paragraph (b)(1) of
this section is not satisfied until a
taxable year subsequent to the taxable
year in which any aggregate production
costs were first paid or incurred, the
owner must make the election for the
taxable year in which paragraph (b)(1) of
this section is first satisfied, and any
production costs paid or incurred prior
to the taxable year in which the owner
makes the election and not deducted in
a prior taxable year are treated as
production costs (except costs described
in §1.181-2(a)(2)) that are deductible
under § 1.181-1(a)(1)(i) for the taxable
year paragraph (b)(1) of this section is
first satisfied and the election is made.

(3) Six-month extension. See
§301.9100-2 for a six-month extension
of time to make the election in certain
circumstances.

(c) Manner of making election—(1) In
general. An owner must make the
election under section 181 separately for

each production. For a production
owned by an entity, the election must be
made by the entity. For example, if the
production is owned by a partnership or
S corporation, the partnership or S
corporation must make the election.

(2) Information required—(i) Initial
election. For each production to which
the election applies, the owner must
attach a statement to the owner’s
Federal income tax return for the
taxable year of the election stating that
the owner is making an election under
section 181 and providing—

(A) The name (or other unique
identifying designation) of the
production;

(B) The date aggregate production
costs were first paid or incurred for the
production;

(C) The amount of aggregate
production costs paid or incurred for
the production during the taxable year
(including costs described in §§1.181—
1(a)(3)(v) and 1.181-2(b)(2));

(D) The amount of qualified
compensation (as defined in § 1.181—
3(d)) paid or incurred for the production
during the taxable year (including costs
described in § 1.181-2(b)(2));

(E) The amount of compensation (as
defined in § 1.181-3(c)) paid or incurred
for the production during the taxable
year (including costs described in
§1.181-2(b)(2));

(F) If the owner expects that the
aggregate production costs of the
production will be significantly paid or
incurred in (or, if applicable, if a
significant portion of the total number
of days of first-unit principal
photography will occur in) one or more
of the areas specified in § 1.181—
1(b)(2)(i), the identity of the area or
areas, the amount of aggregate
production costs paid or incurred (or
the number of days of first-unit
principal photography engaged in) for
the applicable activities described in
§1.181-1(b)(2)(ii), (b)(2)(iii), or
(b)(2)(iv), as applicable, that took place
within such areas (including costs
described in §§1.181-1(a)(3)(v) and
1.181-2(b)(2)), and the aggregate
production costs paid or incurred (or
the total number of days of first-unit
principal photography engaged in) for
such activities (whether or not they took
place in such areas), for the taxable year
(including costs described in §§1.181—
1(a)(3)(v) and 1.181-2(b)(2));

(G) A declaration that the owner
reasonably expects (based on all of the
facts and circumstances at the time the
election is made) both that the
production will be set for production (or
has been set for production) and will be
a qualified film or television
production; and
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(H) For any pre-amendment
production, a declaration that the owner
reasonably expects (based on all of the
facts and circumstances at the time the
election is made) that the aggregate
production costs paid or incurred for
the pre-amendment production will not,
at any time, exceed the applicable
aggregate production costs limit set
forth under § 1.181-1(b)(1)(i) or (b)(2).

(ii) Subsequent taxable years. If the
owner pays or incurs additional
production costs in any taxable year
subsequent to the taxable year for which
production costs are first deducted
under section 181, the owner must
attach a statement to its Federal income
tax return for that subsequent taxable
year providing—

(A) The name (or other unique
identifying designation) of the
production that was used in the initial
election, and any revised name (or
unique identifying designation)
subsequently used for the production;

(B) The date the aggregate production
costs were first paid or incurred for the
production;

(C) The amount of aggregate
production costs paid or incurred for
the production during the current
taxable year;

(D) The amount of qualified
compensation paid or incurred for the
production during the current taxable
year;

(E) The amount of compensation paid
or incurred for the production during
the current taxable year, and the
aggregate amount of compensation paid
or incurred for the production in all
prior taxable years;

(F) If the owner expects that the
aggregate production costs of the
production will be significantly paid or
incurred in (or, if applicable, if a
significant portion of the total number
of days of first-unit principal
photography will occur in) one or more
of the areas specified in § 1.181—
1(b)(2)(i), the identity of the area or
areas, the amount of aggregate
production costs paid or incurred (or
the number of days of first-unit
principal photography engaged in) for
the applicable activities described in
§ 1.181-1(b)(2)(ii), (b)(2)(iii), or
(b)(2)(iv), as applicable, that took place
within such areas, and the aggregate
production costs paid or incurred (or
the number of days of first-unit
principal photography engaged in) for
such activities (whether or not they took
place in such areas), for the current
taxable year;

(G) A declaration that the owner
continues to reasonably expect (based
on all of the facts and circumstances at
the end of the current taxable year) both

that the production will be set for
production (or has been set for
production) and will be a qualified film
or television production; and

(H) For any pre-amendment
production, a declaration that the owner
continues to reasonably expect (based
on all of the facts and circumstances at
the end of the current taxable year) that
the aggregate production costs paid or
incurred for the pre-amendment
production will not, at any time, exceed
the applicable aggregate production
costs limit set forth under §1.181—
1(b)(1)(i) or (b)(2).

(3) Deductions by more than one
person. If more than one person will
claim deductions under section 181
with respect to the production for the
taxable year, each person claiming the
deduction (but not the members of an
entity who are issued a Schedule K-1 by
the entity with respect to their interest
in the production) must provide a list of
the names and taxpayer identification
numbers of all such persons, the dollar
amount that each such person will
deduct under section 181, and the
information required by paragraph (c)(2)
of this section for all such persons.
Notwithstanding the preceding
sentence, whether or not multiple
persons form a partnership with respect
to the production will be determined in
accordance with §301.7701-3 of this
chapter.

(d) Revocation of election—(1) In
general. An owner may revoke an
election made under this section only
with the consent of the Commissioner.
Except as provided in paragraph (d)(2)
of this section, an owner seeking
consent to revoke an election made
under this section must submit a letter
ruling request, other than a Form 3115,
‘“Application for Change in Accounting
Method,” under the appropriate revenue
procedure. See, for example, Rev. Proc.
2011-1, 2011-1 CB 1 (updated
annually) (see §601.601(d)(2)(ii)(b) of
this chapter).

(2) Consent granted. The
Commissioner grants consent to an
owner to revoke an election under this
section for a particular production if the
owner—

(i) Complies with the recapture
provisions of § 1.181-4(a)(3) on a timely
filed (including any extension) original
Federal income tax return for the
taxable year of the revocation; and

(ii) Attaches a statement to that
Federal income tax return that includes
the name of the production that was in
the owner’s original election statement,
and any revised name (or other unique
identifying designation) of the
production, and a statement that the
owner revokes the election under

section 181 for that production,
pursuant to § 1.181-2(d)(2).

§1.181-2T [Removed]

m Par. 7. Section 1.181-2T is removed.
m Par. 8. Section 1.181-3 is added to
read as follows:

§1.181-3 Qualified film or television
production.

(a) In general. The term qualified film
or television production means any
production (as defined in paragraph (b)
of this section) for which not less than
75 percent of the aggregate amount of
compensation (as defined in paragraph
(c) of this section) paid or incurred for
the production is qualified
compensation (as defined in paragraph
(d) of this section).

(b) Production—(1) In general. Except
as provided in paragraph (b)(3) of this
section, for purposes of this section and
§§1.181-1,1.181-2, 1.181-4, 1.181-5,
and 1.181-6, the term production means
any motion picture film or video tape
(including digital video) production the
production costs of which are subject to
capitalization under section 263A, or
that would be subject to capitalization if
section 263A applied to the owner of
the production. If, prior to its initial
release or broadcast, a person acquires
a completed motion picture film or
video tape (including digital video) that
the seller was entitled to treat as a
production under this paragraph (b)(1),
then the new owner may treat the
acquired asset as a production within
the meaning of this paragraph (b)(1).

(2) Special rules for television
productions. Each episode of a
television series is a separate production
to which the rules, limits, and election
requirements of this section and
§§1.181-1, 1.181-2, 1.181-4, 1.181-5,
and 1.181-6 apply. An owner may elect
to deduct production costs under
section 181 only for the first 44 episodes
of a television series (including pilot
episodes). A television series may
include more than one season of
programming.

(3) Exception for certain sexually
explicit productions. A production does
not include property for which records
are required to be maintained under 18
U.S.C. 2257.

(c) Compensation. The term
compensation means, for purposes of
this section and § 1.181-2(c)(2), all
amounts paid or incurred either directly
by the owner or indirectly on the
owner’s behalf for services performed by
actors (as defined in paragraph (f)(1) of
this section), directors, producers, and
other production personnel (as defined
in paragraph (f)(2) of this section) for the
production. Examples of indirect
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payments paid or incurred on the
owner’s behalf are payments by a
partner on behalf of an owner that is a
partnership, payments by a shareholder
on behalf of an owner that is a
corporation, and payments by a contract
producer on behalf of the owner.
Payments for services are all elements of
compensation as provided for in
§§1.263A-1(e)(2)(1)(B) and (e)(3)(ii)(D).
Compensation is not limited to wages
reported on Form W-2, “Wage and Tax
Statement,” and includes compensation
paid or incurred to independent
contractors. However, solely for
purposes of paragraph (a) of this section,
the term “compensation” does not
include participations and residuals (as
defined in section 167(g)(7)(B)). See
§1.181-1(a)(3) for additional rules
concerning participations and residuals.

(d) Qualified compensation. The term
qualified compensation means, for
purposes of this section and § 1.181—
2(c)(2), all compensation (as defined in
paragraph (c) of this section) paid or
incurred for services performed in the
United States (as defined in paragraph
(£)(3) of this section) by actors, directors,
producers, and other production
personnel for the production. A service
is performed in the United States for
purposes of this paragraph (d) if the
principal photography to which the
compensated service relates occurs
within the United States and the person
performing the service is physically
present in the United States. For
purposes of an animated film or
animated television production, the
location where production activities
such as keyframe animation, in-between
animation, animation photography, and
the recording of voice acting
performances are performed is
considered in lieu of the location of
principal photography. For purposes of
a production incorporating both live
action and animation, the location
where production activities such as
keyframe animation, in-between
animation, animation photography, and
the recording of voice acting
performances for the production is
considered in addition to the location of
principal photography.

(e) Special rule for acquired
productions. A person who acquires a
production from a prior owner must
take into account all compensation paid
or incurred by or on behalf of the seller
and any previous owners in determining
if the production is a qualified film or
television production as defined in
paragraph (a) of this section. Any owner
that elects to deduct as production costs
the costs of acquiring a production and
any subsequent production costs must
obtain from the seller detailed records

concerning the compensation paid or
incurred for the production and, for a
pre-amendment production, concerning
aggregate production costs, in order to
demonstrate the eligibility of the
production under section 181.

(f) Other definitions. The following
definitions apply for purposes of this
section and §§1.181-1, 1.181-2, 1.181—
4,1.181-5, and 1.181-6:

(1) Actors. The term actors means
players, newscasters, or any other
persons who are compensated for their
performance or appearance in a
production.

(2) Production personnel. The term
production personnel means persons
who are compensated for providing
services directly related to the
production, such as writers,
choreographers, composers, casting
agents, camera operators, set designers,
lighting technicians, and make-up
artists.

(3) United States. The term United
States means the 50 states, the District
of Columbia, the territorial waters of the
continental United States, the airspace
or space over the continental United
States and its territorial waters, and the
seabed and subsoil of those submarine
areas that are adjacent to the territorial
waters of the continental United States
and over which the United States has
exclusive rights, in accordance with
international law, for the exploration
and exploitation of natural resources.
The term “United States” does not
include possessions and territories of
the United States (or the airspace or
space over these areas).

§1.181-3T [Removed]

m Par. 9. Section 1.181-3T is removed.

m Par. 10. Section 1.181—4 is added to
read as follows:

§1.181-4 Special rules.

(a) Recapture—(1) Applicability—(i)
In general. The requirements of this
paragraph (a) apply notwithstanding
whether an owner has satisfied the

revocation requirements of § 1.181-2(d).

An owner that claimed a deduction
under section 181 for a production in
any taxable year in an amount in excess
of the amount that would be allowable
as a deduction for that year in the
absence of section 181 must recapture
the excess amount as provided for in
paragraph (a)(3) of this section for the
production in the first taxable year for
which—

(A) For any pre-amendment
production, the aggregate production
costs of the production exceed the
applicable aggregate production costs
limit under § 1.181-1(b)(1)(i) or (b)(2);

(B) For any pre-amendment
production, the owner no longer
reasonably expects (based on all of the
facts and circumstances at the end of the
current taxable year) that the aggregate
production costs of the production will
not, at any time, exceed the applicable
aggregate production costs limit set
forth under §1.181-1(b)(1)(i) or (b)(2);

(C) The owner no longer reasonably
expects (based on all of the facts and
circumstances at the end of the current
taxable year) either that the production
will be set for production or that the
production will be a qualified film or
television production; or

(D) The owner revokes the election
pursuant to § 1.181-2(d).

(ii) Special rule. An owner that
claimed a deduction under section 181
and disposes of the production prior to
its initial release or broadcast must
recapture the entire amount specified
under paragraph (a)(3) of this section in
the year the owner disposes of the
production before computing gain or
loss from the disposition.

(2) Principal photography not
commencing prior to the date of
expiration of section 181. If an owner
claims a deduction under section 181
for a production for which principal
photography does not commence prior
to the date of expiration of section 181,
the owner must recapture deductions as
provided for in paragraph (a)(3) of this
section in the owner’s taxable year that
includes the date of expiration of
section 181.

(3) Amount of recapture. An owner
subject to the recapture requirements
under this section must, for the taxable
year in which recapture is required,
include in the owner’s gross income as
ordinary income and add to the owner’s
adjusted basis in the property—

(i) For a production that is placed in
service in a taxable year prior to the
taxable year for which recapture is
required, the difference between the
aggregate amount the owner claimed as
a deduction under section 181 for the
production for all such prior taxable
years and the aggregate depreciation
deductions that would have been
allowable for the production for such
prior taxable years (or that the owner
could have elected to deduct in the
taxable year that the production was
placed in service) for the production
under the owner’s method of
accounting; or

(ii) For a production that has not been
placed in service, the aggregate amount
claimed as a deduction under section
181 for the production for all such prior
taxable years.

(b) Recapture under section 1245. For
purposes of recapture under section
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1245, any deduction allowed under
section 181 is treated as a deduction
allowable for amortization.

§1.181-4T [Removed]

m Par. 11. Section 1.181-4T is removed.

m Par. 12. Section 1.181-5 is added to
read as follows:

§ 1.181-5 Examples.

The following examples illustrate the
application of §§ 1.181-1 through
1.181-4:

Example 1. X, a corporation that uses an
accrual method of accounting and files
Federal income tax returns on a calendar-
year basis, is a producer of films. X is the
owner (within the meaning of § 1.181-1(a)(2))
of film ABC. X incurs production costs in
year 1, but does not commence principal
photography for film ABC until year 2. In
year 1, X reasonably expects, based on all of
the facts and circumstances, that film ABC
will be set for production and will be a
qualified film or television production.
Provided that X satisfies all other
requirements of §§1.181-1 through 1.181-4
and §1.181-6, X may deduct in year 1 the
production costs for film ABC that X
incurred in year 1.

Example 2. The facts are the same as in
Example 1. In year 2, X begins, but does not
complete, principal photography for film
ABC. Most of the scenes that X films in year
2 are shot outside the United States and, as
of December 31, year 2, less than 75 percent
of the total compensation paid for film ABC
is qualified compensation. Nevertheless, X
still reasonably expects, based on all of the
facts and circumstances, that film ABC will
be a qualified film or television production.
Provided that X satisfies all other
requirements of §§1.181-1 through 1.181-4
and §1.181-6, X may deduct in year 2 the
production costs for film ABC that X
incurred in year 2.

Example 3. The facts are the same as in
Example 2. In year 3, X continues, but does
not complete, production of film ABC. Due
to changes in the expected production costs
of film ABC, X no longer expects film ABC
to qualify under section 181. X files a
statement with its return for year 3
identifying the film and stating that X
revokes its election under section 181. X
includes in income in year 3 the deductions
claimed in year 1 and in year 2 as provided
for in § 1.181-4(a)(3). X has successfully
revoked its election pursuant to §1.181-2(d).

§1.181-5T [Removed]

m Par. 13. Section 1.181-5T is removed.
m Par. 14. Section 1.181-6 is added to
read as follows:

§1.181-6 Effective/applicability date.

(a) In general. Sections 1.181-1
through 1.181-5 apply to productions,
the first day of principal photography
for which occurs on or after September
29, 2011. For an animated production,
this paragraph (a) applies by
substituting “in-between animation” in
place of “principal photography”.

Productions involving both animation
and live-action photography may use
either standard.

(b) Application of proposed
regulations to pre-effective date
productions. Except as provided in
paragraph (c) of this section, an owner
may apply 26 CFR 1.181.1T through
1.181-5T (as contained in 26 CFR part
1 revised April 1, 2008) to productions,
the first day of principal photography
(or in-between animation) for which
occurs on or after October 22, 2004, and
before February 9, 2007, or on or after
January 1, 2009, and before September
29, 2011, provided that the owner
applies all provisions of the proposed
regulations to the productions.

(c) Application of §§ 1.181-1 through
1.181-5 to certain pre-effective date
productions. An owner may apply
§§1.181-1 through 1.181-5 to
productions, the first day of principal
photography (or in-between animation)
for which occurs on or after February 9,
2007, and before September 29, 2011,
provided that the owner applies all
provisions of §§1.181-1 through 1.181-
5 to the productions.

§1.181-6T [Removed]
m Par. 15. Section 1.181-6T is removed.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 16. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

m Par. 17.In § 602.101, paragraph (b) is
amended as follows:

1. The following entries to the table
are removed:

§602.101 OMB Control numbers.

* * * * *

(b)* E

CFR part or section where Current OMB

identified and described control No.
1.181-1T and 1.181-2T ....... 1545-2059

2. The following entries are added in
numerical order to table:

§602.101 OMB Control numbers.
* * * * *
(b) * % %

CFR part or section where Current OMB

identified and described control No.
1.181-1 e, 1545-2059

CFR part or section where Current OMB

identified and described control No.
1.1A81-2 e, 1545-2059
1.181-3 o, 1545-2059

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: September 19, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-24930 Filed 9-29-11; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—-2011-0885]

RIN 1625-AA08

Special Local Regulations for Marine

Events, Wrightsville Channel;
Wrightsville Beach, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for the swim portions of
“Beach 2 Battleship Full and Half Iron
Distance Triathlon”, to be held on the
waters adjacent to Wrightsville Beach,
North Carolina. These special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic on
Banks, Motts, and Wrightsville
Channels during the swimming portion
of this event.

DATES: This rule is effective from 7 a.m.
until 11 a.m. on October 29, 2011.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0885 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0885 in the “Keyword”
box, and then clicking ““Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
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rule, call or e-mail BOSN3 Joseph M.
Edge, Coast Guard Sector North
Carolina, Atlantic Beach, NC; telephone
(252) 247-4525, e-mail
Joseph.M.Edge@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
delaying the rule for the purpose of
publishing an NPRM would be contrary
to the public interest. Immediate action
is needed to minimize potential dangers
to the participants by transiting vessels
during the event. Approximately three
thousand participants are expected be in
the water during the event, which
traverses land and sea. It is in the public
interest to have these regulations in
effect for the protection of participants
and mariners, alike. The Coast Guard
will issue broadcast notice to mariners
to advise vessel operators of
navigational restrictions. On scene Coast
Guard and local law enforcement
vessels will also provide actual notice to
any mariners who might be unaware of
this widely publicized event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The potential dangers posed to
participants by transiting vessels make a
regulatory action necessary, but the
preparations for the event make
rescheduling impractical. Delaying the
effective date would be contrary to the
public interest, since immediate action
is needed to ensure the safety of the
approximately three thousand event
participants in the event area. However,
the Coast Guard will provide advance
notifications to users of the affected
waterways via marine information
broadcasts, local notice to mariners,
along with sponsor event notifications
using commercial radio stations and
area newspapers.

Background and Purpose

Approximately three thousand
persons are expected to participate in
the Wilmington YMCA “Beach 2
Battleship Full and Half Iron Distance
Triathlon”, scheduled for October 29,
2011. Those participants will engage in
a three-part race, including run, bike,
and swim portions. During the swim
portion of the event, two groups of 1600
swimmers will enter the waters of Banks
Channel and swim northeast to Seapath
Marina. Those swimmers will be in the
path of potential mariners wishing to
transit the area on October 29, 2011.
Therefore, this regulation in intended to
restrict vessel traffic in the race areas
during the performance of the race.
Restricting vessel traffic will ensure the
safety of those persons participating in
the event as well as those spectators and
others transiting the area.

Discussion of Rule

On October 29, 2011, the Wilmington
YMCA will sponsor the “Beach 2
Battleship Full and Half Iron Distance
Triathlon” on the waters of Banks,
Motts and Wrightsville Channels
adjacent to Wrightsville Beach, North
Carolina. The swim portion of the event
will consist of two groups of 1600
swimmers entering Banks Channel
southwest of the Coast Guard Station
and swimming northeast along
Wrightsville Channel and Motts
Channel to Seapath Marina. A fleet of
spectator vessels are expected to gather
near the event site to view the
competition. To provide for the safety of
the participants, spectators and other
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during this event.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
those Orders.

Although this regulation prevents
traffic from transiting a portion of

Banks, Motts, and Wrightsville
Channels during the event, the effect of
this regulation will not be significant
due to the limited duration that the
regulated area will be in effect.
Extensive advance notification will be
made to the maritime community via
marine information broadcast, area
newspapers, local radio and television
stations so mariners can adjust their
plans accordingly. Additionally, the
regulated area has been narrowly
tailored to impose the least impact on
general navigation yet provide the level
of safety deemed necessary. Vessel
traffic will be able to transit the
regulated area between races, when the
Coast Guard Patrol Commander deems it
is safe to do so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

The rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit this section
of Banks, Motts and Wrightsville
Channel, from 7 a.m. to 11 a.m. on
October 29, 2011.

This rule will not have a significant
economic impact on substantial number
of small entities for the following
reasons. Although the regulated area
will apply to Banks, Motts and
Wrightsville Channels, traffic may be
allowed to pass through the regulated
area with the permission of the Coast
Guard Patrol Commander. In the case
where the Patrol Commander authorizes
passage through the regulated area,
vessels shall proceed at the minimum
speed necessary to maintain a safe
course that minimizes wake near the
swim course. The Patrol Commander
will allow non-participating vessels to
transit the event area after all swimmers
are safely clear of navigation channels
and vessel traffic areas. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

If you think that your business,
organization, or governmental
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jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Theref